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Provi nce owes no private law duty of care to individuals to
prevent spread of West Nile Virus -- Prerequisite of proximty
not made out on basis of province's duties under Health
Protection and Pronotion Act -- No private |law duty of care
arising from Surveillance and Prevention Plan -- Any
operational duties created by Plan reside with |ocal
authorities and | ocal boards of health -- Even if sufficient
proximty existed, residual policy considerations negative
inposition of private law duty of care -- Health Protection and
Pronotion Act, RS . O 1990, c. H 7.

E was bitten by a nosquito in 2002, becane infected with Wst
Nile Virus ("WNV') and died in 2003 from conplications
followwng a fall. H's estate and fam |y brought an action
against Ontario in negligence, alleging that Ontario could and
shoul d have prevented the outbreak of WNV in 2002. Ontario
nmoved to strike the statenent of claimon the ground that it
di scl osed no cause of action. The notion was di sm ssed, and
that decision was affirned by the Divisional Court. Ontario
appeal ed.

Hel d, the appeal should be all owed.
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To determ ne whether a public authority owes a private | aw
duty of care to an individual or class, the court nust

consider, first, whether the harmthat occurred was the
reasonably foreseeabl e consequence of the defendant's act, and
second, whether there are reasons that tort liability should
not be recogni zed. Reasonabl e foreseeability of harm nust be
suppl enmented by proximty. The D visional Court erred in
finding that the facts as pl eaded brought this case within one
of the established categories in which the courts have

recogni zed a duty of care. However, the novelty of the claim
was not fatal to the plaintiffs' case. Wat was fatal was the

| ack of proximty. Proximty could not be nmade out on the basis
of Ontario's statutory duties under the Health Protection and
Pronotion Act. That Act creates discretionary powers that are
not capable of creating a private |law duty. The discretionary
powers are to be exercised, if the Mnister chooses to exercise
them in the general public interest. They are not ainmed at or
geared to the protection of the public interests of specific

i ndividuals. Fromthe statenment of purpose in s. 2 of the Act
and by inplication fromthe overall schene of the Act, there is
clearly a general public |aw duty that requires the Mnister to
endeavour to pronote, safeguard and protect the health of
Ontario residents and prevent the spread of infectious

di seases. However, a general public law duty of that nature
does not give rise to a private law duty sufficient to ground
an action in negligence.

A docunent issued by the Mnistry in 2001, West Nile Virus:
Surveillance and Prevention in Ontario, 2001 (the "Plan") did
not trigger a comon |aw duty of care. It was difficult to read
the Plan as a policy decision of the kind that woul d engage
Ontario at the operational |evel. Mreover, to the extent that
the Plan [page322] anounted to a policy decision to act and
created a duty of care, it was clear that any operational
duties created by the Plan resided with [ ocal authorities and
| ocal boards of health. The Pl an provided informtion about WV
and encouraged nenbers of the public and |local authorities, in
cooperation with various governnmental and non-governnent al
agenci es, to undertake surveillance and preventi on neasures.
The M nistry did not undertake to collect infected birds,
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conduct inspections, or take neasures to reduce or elimnate

t he nosquito popul ation, nor did it mandate such neasures.
Finally, while the plaintiffs argued that the Mnistry's policy
decisions reflected in the Plan engaged an operational duty,
their core allegations related to what could only be regarded
as policy decisions. Those allegations related to issues of
public health policy, the establishnment of governnental
priorities, and the allocation of scarce health resources, not
the inplenmentation of a specific health pronotion or prevention
policy at the operational level. The Plan did not anpbunt to an
operational plan, wth commensurate duties, on which the
plaintiffs could base a claimin negligence.

| f that conclusion were wong and there was sufficient
proximty to give rise to a prima facie duty of care, there
were residual policy considerations that negatived the
inposition of a duty. To inpose a private |law duty of care on
the facts as pleaded in this case would create an unreasonabl e
and undesirabl e burden on Ontario that would interfere with
sound deci si on-making in the real mof public health.
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The judgnent of the court was delivered by

[1] SHARPE J. A : -- George Eliopoulos was bitten by a
nmosquito in M ssissauga and becane infected with West Nl e
Virus ("WANV') in 2002. He was treated in hospital and rel eased
but died in 2003 fromconplications followng a fall. Hi's
estate and famly nmenbers (the "respondents") sue Her Mjesty
the Queen in Right of Ontario ("Ontario"), as represented by
the Mnister of Health and Long-Term Care (the "Mnister"), in
negl i gence, alleging that Ontario could and shoul d have
prevented the outbreak of WNV in 2002. This action, one of
approximately 40 simlar actions brought by Ontario residents
who contracted WNV in 2002, has not progressed beyond the
pl eadi ngs stage. Ontario noved to strike the statenment of claim
on the ground that it discloses no cause of action. The notions
judge and the Divisional Court both rejected that contention.
Ontario appeals, with | eave, to this court.

[2] The central issue is whether, on the facts that have been
pl eaded, Ontario owed Eliopoulos a private |law duty of care to
provi de the necessary | egal basis for a negligence action for
damages. The respondents submt that Ontario owed Eliopoul os a
private |law duty to take reasonable steps to prevent the spread
of WNV, and that Ontario failed at the operational level to
inplenment a plan it devel oped for the expected outbreak of WAV.
Ontario submts that any duty it owed was to the public at
| arge and that it owed no private |law duty of care to specific
i ndi viduals to prevent the spread of infectious diseases.
Ontario further submts that any liability for failure to

2006 CanLll 37121 (ON CA)



i npl ement neasures to prevent WAV rests with |ocal boards of
heal t h. [ page324]

[3] For the reasons that follow, | conclude that it is plain
and obvious on the facts that have been pleaded that Ontario
does not owe a private law duty of care to individuals to
prevent the spread of WNV and that the statenment of claim
shoul d be struck.

Fact s

[4] This appeal arises froma notion to strike the statenent
of claimpursuant to rule 21.01(1)(b) [of the Rules of Cvil
Procedure, R R O 1990, Reg. 194]. For the purposes of this
appeal, the facts that are pleaded in the statenent of claim
nmust be taken as true. The issue for this court is sinply to
deci de whet her the respondents could succeed in lawif the
facts they have pl eaded are established at trial. The central
all egations in the anended statenent of claim identified as
such in the respondents' factum are as foll ows:

-- Ontario is charged wwth the duty of pronoting and
protecting public health in the province;

-- Ontario has the duty, through the Health Protection and
Promotion Act, RS O 1990, c. H 7 ("HPPA"), to prevent
condi tions which may put the health of Ontarians at risk
and to provide early detection of health problens;

-- The primary vectors of WNV are nosquitoes, which feed
mai nly on birds fromthe corvid famly of birds, including
jays and crows. As a result, a concentration of dead birds
in a given area is often an inportant predictor of VWV,

-- Medical treatnent for persons with WNV may i ncl ude
hospitalization, intravenous fluids and respiratory
support. Persons with WNV may contract encephalitis,
paral ysis, nmeningitis, permanent neurol ogi cal damage or
enter into a coma and die;

-- Since 1999, WAV has spread throughout much of the United
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States and Canada. It shoul d have becone apparent to
Ontario in 1999 and, in any event, no |ater than 2000 that
VWAV was endem ¢ and woul d eventually reach Ontari o;

Surveillance information and/or |ocal confirmatory testing
for WNV in the dead bird popul ation determ ned the |evel of
risk of transm ssion of WNV to humans, which would, in
turn, dictate the appropriate response from Ontari o;

[ page325]

The recommendati ons of the Centre for Di sease Control and
Prevention ("CDC') in Atlanta stressed the inportance of

| ocal testing to nmake effective any plan for reducing the
risk of transm ssion to humans;

Through the surveill ance nethods of the Laboratory Centre
for Disease Control, a branch of Health Canada, W\V was
identified in Canada in the corvid population as early as
May 2000;

The Ontario Mnistry of Health and Long-Term Care (the
"Mnistry") issued a docunent entitled West Nile Virus:
Surveillance and Prevention in Ontario, 2001 (the "Pl an")
on May 7, 2001 and decided to inplenent it;

The Pl an focused on detecting evidence of WNV in dead birds
and in humans who presented with acute encephalitis or
meningitis, both diseases being reportable in Ontario. The
Pl an al so enphasi zed public education as the key el enent
for inplenmentati on and preventive actions;

The Plan was deficient in certain aspects, including the
fact that it did not include provisions for adequate
testing capacity;

Ontario's efforts to prevent the spread of WNV into the
human popul ati on were ineffective;

Since 1999 it has been known that WNV was a threat in North
Anmerica and that governnments had a duty to devel op and
i npl enent effective prevention plans to avoid a public
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heal t h di saster

-- Ontario's failure to ensure tinely and accurate testing

meant that its Plan rested on an unstabl e foundation, which

was made nore acute when Ontario renoved several key
scientists fromthe WNV project;

-- Ontario could have proceeded with neasures such as

larviciding in the spring of 2002 because of the presence

of dead corvids in 2001

-- Ontario's Plan was not fully inplenmented in a reasonable
and careful manner for reasons known only to Ontario and
therefore, Ontarians were exposed to and contracted WAV,

-- Ontario breached its duty to ensure the inplenentation of

the Plan in a non-negligent manner; and [page326]

-- Ontario's negligence includes:

-- its failure to take adequate steps to deal with WAV as

an energency in 2001 and 2002;

-- its failure to inplenent the entire Pl an;

-- its renmoval of key scientists fromthe project;

-- its failure to take tinely and effective nmeasures to
reduce the nosquito population in Ontari o;

-- its failure to coordinate efforts with the CDC
nei ghbouring provi nces and nei ghbouring states; and

-- its failure to provide accurate information to the
public about the threat of WAV.

[5] There is no allegation of bad faith, m sfeasance or
irrationality.

Proceedi ngs in the Superior Court
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(a) Mdtions judge

[6] The notions judge found that Ontario failed to
denonstrate that it was plain and obvious that the respondents
coul d not succeed at trial. She held that there could be a duty
of care arising fromthe alleged negligent inplenentation of
the Plan. Once Ontario created and decided to inplenent the
Plan, it owed Eliopoulos a duty of care to act w thout
negl i gence. The notions judge refused to deal with policy
argunments that would negative a duty of care as she consi dered
it preferable to address those concerns at trial.

(b) Divisional Court

[7] Ontario sought and obtained | eave to appeal to the

Di vi sional Court, which dism ssed the appeal : Eliopoul os v.
Ontario (Mnistry of Health and Long-Term Care) (2005), 76 O R
(3d) 36, [2005] O J. No. 2225 (S.C. J.). The Divisional Court
agreed with the analysis of the notions judge and, at para. 17,
added that it was unnecessary to determ ne whether a new duty
of care should be recogni zed as the pl eadi ngs brought the case
wi thin a recogni zed category, nanmely, "circunstances that
di scl ose reasonably foreseeable harmand proximty sufficient
to establish a prima facie duty of care". [page327]

| ssue

Did the notions judge and the Divisional Court err in refusing
to strike the statenent of claimon the ground that it
di scl oses no reasonabl e cause of action?

Anal ysi s

(a) The Rule 21 test

[8 It is conmmopn ground that the test for striking a
statenment of claimat the pleadings stage is a stringent one
wth a difficult burden for defendants to neet. The all egations
of fact in the statenent of claim unless patently ridicul ous
or incapable of proof, nust be accepted as proven. In order to
succeed, rule 21.01(1)(b) requires the noving party to show
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“"that it is plain, obvious, and beyond doubt that the

plaintiff could not succeed". Moreover, the claim"nust be read
generously wth all owance for inadequacies due to drafting
deficiencies" and should "not be dism ssed sinply because it is
novel ": see Hunt v. Carey Canada Inc., [1990] 2 S.C. R 959,
[1990] S.C.J. No. 93, at p. 980 S.C. R

(b) The Cooper/ Anns test

[9] It is also common ground that to determ ne whether a
public authority owes a private |law duty of care to an
individual or to a class, the court is to apply the two-part
test first announced by the House of Lords in Anns v. Merton
London Borough Council, [1978] A.C. 728, [1977] 2 All E.R 492
(H.L.) at pp. 751-52 A.C., and refined by the Suprene Court
of Canada in Cooper v. Hobart, [2001] 3 S.C.R 537, [2001]
S.CJ. No. 76, at paras. 30-31:

At the first stage of the Anns test, two questions arise: (1)
was the harmthat occurred the reasonably foreseeabl e
consequence of the defendant's act? and (2) are there
reasons, notw thstanding the proximty between the parties
established in the first part of this test, that tort
l[1ability should not be recognized here? The proximty

anal ysis involved at the first stage of the Anns test focuses
on factors arising fromthe relationship between the
plaintiff and the defendant. These factors include questions
of policy, in the broad sense of that word. If foreseeability
and proximty are established at the first stage, a prinma
facie duty of care arises. At the second stage of the Anns
test, the question still remains whether there are residual
policy considerations outside the relationship of the parties
that may negative the inposition of a duty of care.

On the first branch of the Anns test, reasonable
foreseeability of the harm nust be suppl enented by proximty.
The question is what is neant by proximty. Two things may be
said. The first is that "proximty" is generally used in the
authorities to characterize the type of relationship in which
a duty of care may arise. The second is that sufficiently
proxi mate rel ati onships are identified through the use of
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categories. The categories are not closed and [ page328] new
categories of negligence nmay be introduced. But generally,
proximty is established by reference to these categories.
This provides certainty to the | aw of negligence, while stil
permtting it to evolve to neet the needs of new

ci rcunst ances.

(Enmphasis in original)

| will refer to this test as the Cooper/Anns test.

[10] The key issue in this case is whether there is
sufficient proximty between Ontario and the respondents to
justify finding that a private |law duty of care exists.
Foreseeability of harmby itself is not sufficient to establish
a duty of care: "there nust be reasonable foreseeability of the
harm plus sonething nore", nanely proximty, to establish a
duty of care as described in Cooper, at paras. 29 and 31.
Assumi ng for the purposes of this appeal that the spread of WAV
was a reasonably foreseeabl e consequence of the acts alleged
against Ontario, is it possible that there was a sufficient
degree of proximty between Ontario and Eliopoulos giving rise
to a private |law duty of care?

[ 11] According to Cooper, at para. 34, proximty is
determ ned by "l ooking at expectations, representations,
reliance, and the property or other interests involved" to
"eval uate the closeness of the relationship between the
plaintiff and the defendant” and by asking "whether it is just
and fair having regard to that relationship to inpose a duty of
care in | aw upon the defendant".

(c) Does this case fall within or is it analogous to a
recogni zed cat egory?

[12] The first question to ask is whether this case falls
within or is analogous to one of the categories of cases in
whi ch the courts have recogni zed a duty of care: see Cooper, at
para. 36. The case nust fit wthin or be anal ogous to a
category having a degree of analytic precision conparable to
the exanples listed in Cooper, nanely, an act that foreseeably
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causes physical harmto the plaintiff or the plaintiff's
property; nervous shock; a negligent m sstatenent; m sfeasance
in public office; breach of a recognized duty to warn; failure
by a nunicipality to inspect housing devel opnments w t hout undue
negligence; or failure to execute a policy of road maintenance
in a non-negligent manner. | agree with Ontario that the

Di visional Court erred in finding that the facts pl eaded bring
this case within one of these established categories. There is
plainly no category of cases that supports the respondents’
assertion that Ontario owes a private law duty to protect al
persons within its boundaries fromcontracting a di sease and

t he respondents cannot succeed on the basis that their claim
falls within or is analogous to one of the recognized
categories. [page329]

[13] The claimis novel but that, of course, is not fatal to
the respondent's case. It has |ong been recognized that the
categories of negligence are not closed and that the |aw nust
remain open to the recognition of new duties of care: see
Cooper, at para. 23.

(d) Ontario's statutory duties

[ 14] The respondents assert that proximty can be nmade out on
the basis of Ontario's statutory duty to safeguard the health
of its residents. According to their factum the respondents
"rely solely on the provisions" of the HPPA as the source of
the duty of care. Accordingly, as in Cooper, in this case the
statute is the only possible source for a duty of care. | agree
wth Ontario's submission that as the duty issue rests solely
on an interpretation of the HPPA, as in Cooper and Edwards v.
Law Soci ety of Upper Canada, [2001] 3 S.C R 562, [2001] S.C.J.
No. 77, the question of whether Ontario owes the respondents a
prima facie duty of care is a question of |aw that can properly
be decided on a Rule 21 notion.

[15] | turn then to the HPPA with a view to determ ning
whet her the powers and duties it prescribes create a
relationship of proximty between Ontari o and Eli opoul os
sufficient to ground a private |aw duty of care. The purpose of
the HPPA is stated in s. 2:
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2. The purpose of this Act is to provide for the
organi zation and delivery of public health prograns and
services, the prevention of the spread of disease and the
pronoti on and protection of the health of the people of
Ontari o.

[16] In addition to that general purpose, the respondents
point to the statutory discretion conferred by the HPPA upon
the Mnister, which includes his or her discretion to exercise
the foll owm ng specific powers:

-- To "make investigations respecting the causes of disease
and nortality in any part of Ontario" (s. 78(1));

-- To "direct an officer of the Mnistry or any other person
to investigate the causes of any disease or nortality in
any part of Ontario" (s. 78(2));

-- To "establish and maintain public health | aboratory centres
as the Mnister considers proper"” (s. 79(1));

-- To "give direction . . . to a public health | aboratory
centre as to its operation and the nature and extent of its
work, and the public health |aboratory centre shall conply
with the direction" (s. 79(2)); [page330]

-- To "appoint in witing one or nore enployees of the
M nistry or other persons as inspectors” (s. 80(1));

-- To "l'imt the duties or authority or both of an inspector”
(s. 80(3));

-- To appoint assessors to "carry out an assessnent of a board
of health for the purpose of ascertaining whether the board
of health is providing or ensuring the provision of health
prograns and services in accordance" with provisions of the
HPPA (ss. 82(1), (3)(a));

-- To provide "a board of health a witten direction” if the
M nister "is of the opinion, based on an assessnent
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that the board of health has failed to provide or ensure
the provision of a health program or service in accordance"
with the HPPA, "failed to comply” wth the HPPA, or "failed
to ensure the adequacy of the quality of the adm nistration
or managenent of its affairs" (s. 83(1));

-- Where "a board of health has failed to conply” with a
M nisterial direction, the power to "do whatever is
necessary to ensure that the direction is carried out", and
"no person shall hinder or obstruct the Mnister in the
exercise of his or her powers”" to do so (ss. 84(1)-(2));

-- Where, "in the opinion of the Mnister, a board of health
has failed to conply” with a Mnisterial direction, the
power to "give the board of health a notice of failure to

conply” (s. 85(1));

-- Where the Mnister "is of the opinion that a situation
exi sts anywhere in Ontario that constitutes or may
constitute a risk to the health of any persons", the power
to "apply to a judge of the Superior Court of Justice for
an order" that the board of health "take such action as the
j udge considers appropriate to prevent, elimnate or
decrease the risk caused by the situation" (ss. 86.1(1)-
(2)); and

-- The power to "nmake regul ations specifying di seases as
comuni cabl e di seases, reportable diseases and virul ent
di seases” under the HPPA (s. 97).

[17] In my view, these inportant and extensive statutory
provi sions create discretionary powers that are not capable of
creating a private |law duty. The discretionary powers created
by the HPPA are to be exercised, if the Mnister chooses to
[ page331] exercise them in the general public interest.

They are not ainmed at or geared to the protection of the
private interests of specific individuals. Fromthe statenent
of purpose ins. 2 and by inplication fromthe overall schene
of the HPPA, no doubt there is a general public |aw duty that
requires the Mnister to endeavour to pronote, safeguard and
protect the health of Ontario residents and prevent the spread
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of infectious diseases. However, a general public |aw duty of
that nature does not give rise to a private |aw duty sufficient
to ground an action in negligence. | fail to see howit could
be possible to convert any of the Mnister's public | aw

di scretionary powers, to be exercised in the general public
interest, into private |law duties owed to specific individuals.
Al though Mtchell (Litigation Admnistrator of) v. Ontario
(2004), 71 OR (3d) 571, [2004] OJ. No. 3084 (Div. C.)

was concerned wwth a different statute, | agree with and adopt
Swinton J.'s analysis at paras. 28 and 30 as applicable to the
present case:

[ T] he governing statutes make it clear that the Mnister has
a wide discretion to make policy decisions with respect to
the funding of hospitals. The |egislative framework gives the
M nister the power to act in the public interest, and in
exerci sing her powers, she nust bal ance a nyriad of conpeting
interests. The terns of the legislation nmake it clear that
her duty is to the public as a whole, not to a particul ar

i ndi vi dual .

[ A] consideration of the statutory framework nmakes it clear
that the requisite proximty in the relationship between the
plaintiffs and the defendant has not been established so as
to give rise to a private |aw duty of care. The overal

schenme of the relevant Acts confers a mandate on the M nister
of Health to act in the broader public interest and does not
create a duty of care to a particular patient.

[ 18] The decisions of the Suprene Court of Canada in Cooper
and Edwards are particularly instructive. Both cases centred on
claims by a specific class of individuals who alleged that they
had suffered loss as a result of the failure of a public
authority to exercise its supervisory and investigatory powers.
Cooper involved a claimby investors who suffered | osses at the
hands of a nortgage broker. The plaintiffs alleged that the
British Colunbia Registrar of Mrtgage Brokers owed them a
private |law duty to suspend a nortgage broker's licence or to
notify investors if a nortgage broker was under investigation.
In Edwards, the plaintiffs suffered | osses at the hands of a
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| awyer who all egedly used his trust account inproperly. The
plaintiffs alleged that the Law Soci ety of Upper Canada, which
had knowl edge of the manner in which the | awer operated his
trust account, owed thema private law duty to ensure that the
| awyer's trust [page332] account was operated according to the
regul ations or to warn the plaintiffs that it had abandoned its
i nvesti gati on.

[19] In both Cooper and Edwards, the statenents of claimwere
struck because the public authority owed no private | aw duty of
care to the plaintiffs. In both cases, after review ng the
statutory powers and duties of the defendant, the Suprene Court
concl uded that any duty was owed to the public as a whol e
rather than to individual investors or clients who interacted
with the brokers or |lawers regulated by the legislation. In
Cooper, the Suprene Court concluded, at para. 49:

Even though to some degree the provisions of the Act serve to
protect the interests of investors, the overall schene of the
Act mandates that the Registrar's duty of care is not owed to
i nvestors exclusively but to the public as a whol e.

Simlarly in Edwards, the Suprene Court found, at para. 14:

The Law Society Act is geared for the protection of clients
and thereby the public as a whole, it does not nean that the
Law Society owes a private |aw duty of care to a nenber of
the public who deposits noney into a solicitor's trust
account. Decisions made by the Law Society require the
exercise of legislatively del egated discretion and invol ve
pursuing a nyriad of objectives consistent with public rather
than private |aw duties.

[20] As | see it, the proximty argunent in this case is
significantly weaker than in either Cooper or Edwards. Those
cases pertained to narrow classes of individuals whose specific
interests were vulnerable to the very agents the public
authorities were nmandated to supervise, yet no duty of care was
found. This case is concerned with a general risk faced by al
menbers of the public and a public authority mandated to
pronote and protect the health of everyone |located in its
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jurisdiction. The risk of contracting a disease that m ght have
been prevented by public health authorities is arisk that is
faced by the public at large. It is a nuch nore generalized
risk than the type faced by nortgage investors or clients of

| awyers. Moreover, the nexus or relationship between a nenber
of the public who contracts WNV and the Mnister is nore
attenuat ed than the nexus or rel ationship between a nortgage

i nvestor and the regulator of nortgage brokers or a client and
the regulator of the |l egal profession. It was held to be plain
and obvi ous in Cooper and Edwards that there could be no
private |law duty of care and I find it inpossible to conclude
otherwise in this case.

(e) Dd the Plan trigger a common | aw duty of care?

[ 21] The respondents submt that the even if the HPPA by
itself inposed no private |law duty, by issuing the Pl an,
Ontario [page333] made a policy decision to act and therefore
triggered a private law duty to use due care to inplenent the
Plan at the operational |evel: see Just v. British Col unbia,
[1989] 2 SSC R 1228, [1989] S.C. J. No. 121; Brown v.

British Colunbia (Mnister of Transportation and H ghways),
[1994] 1 S.C R 420, [1994] S.C.J. No. 20. The respondents
rely on Swinamer v. Nova Scotia (Attorney General), [1994] 1
S.C.R 445, [1994] S.C J. No. 21, at p. 450 S.C. R, where
McLachlin J. notes:

There is no private law duty on the public authority until it
makes a policy decision to do sonething. Then, and only then,
does a duty arise at the operational level to use due care in
carrying out the policy. On this view, a policy decision is
not an exception to a general duty, but a precondition to the
finding of a duty at the operational |evel.

[22] | amunable to accept this subm ssion for three reasons.
First, | find it difficult to read the Plan as a policy
deci sion of the kind that would engage Ontario at the
operational level. Second, to the extent that the Plan anounted
to a policy decision to act and created a duty of care, it is
clear fromthe terns of the Plan itself and fromrel evant
legislation to which I will refer that any operational duties
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created by the Plan resided with | ocal authorities and | ocal
boards of health. Third, although the respondents franme their
argunments in terns of the alleged failure to execute
operational duties in a non-negligent manner, their statenent
of claimessentially rests on the ground that Ontario failed to
adopt adequate policies to prevent WNV, not on its failure to

i npl enment the Plan in a non-negligent manner.

[23] | turn to the issue of whether the Plan anounted to the
adoption of a policy that engaged Ontario at the operational
| evel. The Plan was prepared by the Public Health Branch of the
Mnistry in cooperation with a nunber of non-governnent al
agencies. Its purpose, as described at p. 5 of the Plan, was
"to describe the Surveillance Plan for WNV in the Province
of Ontario" and "the Prevention and Public Education nmeasures
ai med at reducing the risk of WNV di sease for the popul ati on of
Ontario". The Plan's focus, as described on pp. 5-6, was on
"surveillance systens to identify WNV in dead birds, manmal s
and nosquitoes”, on "passive surveillance systens for human
cases" and on public education to encourage certain
preventative neasures, nanely "(1) 'source reduction
(reducing or elimnating nosquito breeding sites), and (2)
'personal protective neasures' agai nst nosquitoes. The key
strategy for inplenenting these preventative actions is through
public education.” As | read it, the Plan represented an
attenpt by the Mnistry to encourage and coordi nate appropriate
measures to reduce the risk of WNV by providing information to
| ocal authorities and the public. [page334] The Mnistry
undertook to do very little, if anything at all, beyond
provi ding informati on and encouragi ng coordi nati on. The
i npl emrentation of specific nmeasures was essentially left to the
di scretion of nenbers of the public, local authorities and
| ocal boards of health.

[ 24] The Pl an expl ai ned the epi dem ol ogy of WNV and the |evel
of risk of a WAV outbreak in Ontario in 2001. Dead bird
surveillance was described, at p. 10, as "a vital part of VWV
surveillance activities". The public was asked to contact | ocal
boards of health to report findings of dead corvids and | ocal
boards of health were instructed to follow a protocol in order
to determ ne whether to submt the carcass to the Canadi an

2006 CanLll 37121 (ON CA)



Cooperative Wldlife Health Centre in Guel ph for testing, at

pp. 11-12. The only specific action identified for the Mnistry
in the Plan was to supply information, as specified on p. 12,
inthe formof a "direct mailing" to specialty physicians and
energency departnents in Ontario regarding diagnosis of WAV in
humans. It was left to local health departnents, at p. 12, to
"contact approximately sixty hospitals in southern Ontario

to provide advice, protocols as required, and establish pronpt
di agnostic efforts and reporting of suspected cases to the

| ocal nedical officer of health" as required. Testing of
nmosquito pools in the event that a bird, manmal or human was
confirmed to be infected with WNV was |left to |ocal

authorities. Local health units were asked to consider
"enhanced surveillance" in areas of confirmed WAV activity

and could notify |ocal physicians accordingly, at p. 14.
Reporting, collecting and testing was left to |ocal authorities
and the public. Public education neasures to reduce or

el i m nate nosqui to-breeding sites were recomended, not
mandated, and it was essentially left to the local authorities
and nmenbers of the public at large to decide what neasures were
appropriate. Simlar recommendati ons were made regardi ng
personal protective neasures. No direction was given as to the
"use of chemcal, as well as non-chem cal, neans of nobsquito
abat enent/control ", besides noting that this matter was under
review by the National Steering Commttee for West Nile Virus,
chaired by Health Canada fromwhich a final response was
"expected very shortly from Health Canada"

[ 25] To summarize, the Plan provided information about WV
and encouraged nenbers of the public and |local authorities, in
cooperation with various governnental and non-governnent al
agenci es, to undertake surveillance and preventative neasures.
The M nistry did not undertake to collect infected birds,
conduct inspections or take neasures to reduce or elimnate the
nmosqui t o popul ation, nor did it mandate such neasures. The
M nistry [ page335] nerely provided others with informati on and
recomendations. In ny view, the Plan falls well short of the
sort of policy decision to do sonething about a particular risk
that triggers a private |law duty of care to inplenment such
policy at the operational |level in a non-negligent nmanner.
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[26] | cannot accept the contention that the facts pl eaded
here bring the case within the principle identified in Doe v.
Met ropol itan Toronto (Municipality) Comm ssioners of Police
(1998), 39 OR (3d) 487, [1998] OJ. No. 2681 (Gen. Div.).
There, the defendant police force plainly bore the day-to-day
responsibility for general police investigations, knew that the
speci fic individual Jane Doe was one of a handful of persons at
risk of inmmnent harm and used her as bait to lure a
perpetrator. Here, the appellant bears general responsibility
for pronoting the health of all the province' s residents but no
facts are pleaded to distinguish the risk faced by Eliopoul os
fromthe risk faced by everyone else in the province.

[27] | turn to the second point and whether, to the extent
the Plan may be read as creating operational duties, those
duties reside with Ontario. As | have already stated, the Plan
does not identify operations that are to be performed by the
M ni stry beyond providing general information and coordi nation.
To the extent the Plan nay be read as identifying specific
operations to be perforned, those tasks are left to | ocal
authorities and | ocal boards of health. In this regard, the
Plan mrrors the schene of the HPPA, ss. 4 and 5:
responsibility for the inplenentation of health policy,

i ncl udi ng superintending and carrying out health pronotion,
heal th protection, disease prevention, comunity health
protection, and control of infectious diseases and reportable
di seases, rests with |ocal boards of health, not the Mnistry.
Local boards of health are subject to direction fromthe
Mnister (s. 83(1)), and in the event the |ocal board of health
fails to follow such direction, the Mnister can act inits
stead (s. 84(1)). However, this serves only to enphasize that
under the HPPA, |ocal boards of health, constituted as

i ndependent non-share capital corporations, bear primary
operational responsibility for the inplenmentation of health
pronotion and di sease prevention policies.

[28] Finally, while the respondents argue that the Mnistry's
policy decisions reflected in the Plan engage an operati onal
duty, fairly read, the core allegations relate to what could
only be regarded as policy decisions. In Brown, at p. 441
S.C R, the Suprene Court of Canada described the distinction
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bet ween policy and operational decisions as follows: [page336]

True policy decisions involve social, political and econom c
factors. In such decisions, the authority attenpts to strike
a bal ance between efficiency and thrift, in the context of

pl anni ng and predeterm ning the boundaries of its
undertaki ngs and of their actual performance. True policy
decisions wll usually be dictated by financial, econom c,
social and political factors or constraints.

The operational area is concerned with the practical

i npl ementation of the fornulated policies; it nmainly covers
the performance or carrying out of a policy. Operational
decisions will usually be nmade on the basis of admnistrative
direction, expert or professional opinion, technical
standards or general standards of reasonabl eness.

[ 29] The all egations of negligence in the respondents’
statenent of claimessentially rest on a nunber of broad-
rangi ng allegations that Ontario failed to adopt adequate
policies and failed to devote adequate resources to prevent the
spread of WNV. It is alleged in the statenent of claim for
exanple, that Ontario fail ed:

-- "to take steps to deal with WNV as an energency in Ontario
in 2001 and 2002";

-- "to give the safety and health of Ontario's citizens the
hi ghest priority";

-- "to take reasonable, tinely and effective neasures to
reduce the nosquito population in Ontario”;

-- "to take reasonable, tinely and effective neasures to warn
the citizens of Ontario about the potentially fatal threat

of WNV': and

-- "to develop a test for WNW in a tinely an effective
manner".

[30] In nmy view, these allegations relate to issues of public
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health policy, the establishnment of governnental priorities,
and the allocation of scarce health care resources, not the

i npl ementation of a specific health pronotion or prevention
policy at the operational level. | see no simlarity between
all egations of this nature and the alleged failure to inspect
and mai ntain public highways at issue in Just and Brown.

Devel opi ng an appropriate policy to control nosquitoes and the
spread of an infectious disease across all of southern Ontario
bears little simlarity to inplenmenting a specific policy for
t he mai nt enance and repair of public highways. The Pl an does
not, therefore, anmount to an operational plan, with
comensurate duties, on which the respondents could base a
claimin negligence. [page337]

(g) Residual policy concerns

[31] If | amwong that it is plain and obvious that on the
facts pleaded there is no proximty sufficient to give rise to
a prima facie duty of care under the first stage of the Cooper/
Anns test, | would find under the second stage of the
Cooper/ Anns test that there are residual policy considerations
outside the relationship of the parties that negative the
inmposition of a duty. These residual policy concerns are
expl ai ned in Cooper, at para. 37:

These [residual policy concerns] are not concerned with the
rel ati onship between the parties, but with the effect of
recogni zing a duty of care on other |egal obligations, the

| egal system and society nore generally. Does the |aw al ready
provi de a renedy? Wuld recognition of the duty of care
create the spectre of unlimted liability to an unlimted
class? Are there other reasons of broad policy that suggest
that the duty of care should not be recognized?

[32] The risk of contracting di sease spread by nosquitoes is
one to which all who live in Ontario are exposed. It is not a
risk that is created by the provincial governnent or that
arises fromthe use of a public facility, such as a hi ghway,
provi ded by Ontario. In deciding howto protect its citizens
fromrisks of this kind that do not arise fromOntario's
actions and that pose an undifferentiated threat to the entire
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public, Ontario nust weigh and bal ance the many conpeti ng
clainms for the scarce resources available to pronote and
protect the health of its citizens.

[33] | agree with Ontario's subm ssion that to inpose a
private |law duty of care on the facts that have been pl eaded
here woul d create an unreasonabl e and undesirabl e burden on
Ontario that would interfere with sound deci sion-making in the
real mof public health. Public health priorities should be
based on the general public interest. Public health authorities
shoul d be left to decide where to focus their attention and
resources without the fear or threat of |awsuits.

Concl usi on

[ 34] For these reasons | would allow the appeal and dism ss
the action on the ground that the facts pl eaded by the
respondents di scl ose no cause of action. Ontario has not
pressed its claimfor costs, and in the circunstances of this
case, | would nmake no order as to costs.

Appeal all owed.
[ page338]
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