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Introduction*

1.  At its sixty-first session, in 2009, the International Law 
Commission had before it the second report on the protec-
tion of persons in the event of disasters.1 That report con-
tained proposals for three draft articles setting the scope and 
purpose of the Commission’s draft, defining “disaster” and 
its relationship to armed conflict, and articulating the prin-
ciple of cooperation, which is central to the undertaking.

2.  The second report was considered by the Commis-
sion at its 3015th to 3019th meetings,2 and all three draft 
articles were referred to the Drafting Committee. The 
Drafting Committee expanded the number of articles to 
five, reflecting the belief among members that the three 
articles submitted by the Special Rapporteur embodied 
five distinct concepts which merited separate treatment: 
the scope of the undertaking; its purpose; the definition 
of “disaster”; the relationship of the project with inter-
national humanitarian law; and the duty of cooperation. 
The Drafting Committee stipulated that it had adopted 
the fifth article, on the duty to cooperate, on the under-
standing that the Special Rapporteur would propose 
an article on the primary responsibility of the affected 
State, to be included in the set of draft articles in the 
future. These five articles were provisionally adopted by 
the Drafting Committee and submitted to the plenary in 
a comprehensive report presented by the Committee’s 
Chair on  30  July  2009. After further discussion, and 
owing to the lack of time for the preparation and adop-
tion of the corresponding commentaries, the Commission 
took note of draft articles 1 to 5 at its 3029th meeting.3 

* The Special Rapporteur expresses his appreciation to the following 
for their assistance in the preparation of the present report: J. Benton 
Heath and Shawn Sebastian, JD candidates, Law School of New York 
University, New York; Ricardo Alarcón Sierra, JD, and René Urueña, 
Director, International Law Programme, Law Faculty of Los Andes 
University, Bogotá; Arjen Vermeer, Ph.D.  candidate, T.M.C.  Asser 
Institute, The Hague; and Paul R. Walegur, The Hague.

1 Yearbook … 2009, vol. II (Part One), document A/CN.4/615.
2 Ibid., vol. I.
3 Ibid., vol. II (Part Two), para. 152.

Following the Commission’s standard practice, the text 
of the five draft articles was not reproduced in the annual 
report of the Commission to the General Assembly.  
Nevertheless, they were made available in a separate 
official document.4

3.  In addition to endorsing the specific draft articles, the 
Commission also reached general agreement on certain 
aspects concerning the scope and substance of the topic. 
Members supported the conclusion of the Special Rap-
porteur that the concept of the “responsibility to protect” 
would not play a role in the Commission’s work on the 
topic.5 Additionally, it was understood that the Special 
Rapporteur could usefully continue his work by focusing 
primarily on States, without prejudice to specific provi-
sions regarding non-State actors.6

4.  In October and November 2009, at the sixty-fourth 
session of the General Assembly, the Sixth Committee 
considered the Special Rapporteur’s second report and 
the debate thereon held in the Commission, with par-
ticular attention being given to the first draft articles on 
the protection of persons in the event of disasters. Some 
States addressed directly the five articles as provisionally 
adopted by the Drafting Committee but, since their text 
had not been reproduced in the annual report, other States 
confined their comments largely to the three articles as 
originally proposed by the Special Rapporteur. States 
welcomed the progress made by the Commission in a 
short time and all who spoke continued to emphasize the 
importance and timeliness of the topic.

5.  States expressed satisfaction with the dual-axis 
approach, by which the Commission would focus first on 
the rights and obligations of States vis-à-vis each other, 
and then on the rights and obligations of States vis-à-vis 

4 A/CN.4/L.758, mimeographed.
5 Yearbook … 2009, vol. II (Part Two), para. 164.
6 Ibid., para. 167.
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individuals.7 It was further emphasized that State-to-State 
relations remained an important feature of disaster relief.8

6.  Most States expressed support for the Special Rappor-
teur’s approach to the topic, which focused on the rights 
and needs of affected individuals.9 It was urged that the 
Commission refrain from attempting to enumerate the spe-
cific rights or groups of rights relevant to disaster relief,10 
and some States invited the Commission to give due con-
sideration to economic and social rights, which were the 
most likely to be affected in times of disaster.11 Other 
States, however, expressed their preference for an approach 
based on needs, and the hope that the practical needs of 
affected persons would play a central role in the Commis-
sion’s future work.12 It was also noted that a “rights-based 
approach” implied that individuals were in a position to 
appeal for international relief, a concept that was in tension 
with the principles of sovereignty and non-intervention.13

7.  Regarding the general scope of the topic, many States 
agreed with the view that the Commission should focus 
first on immediate response and long-term rehabilitation, 
leaving discussions of disaster preparedness and preven-
tion to a later stage.14 However, some delegations empha-
sized the importance of disaster prevention, and suggested 
that this phase was quite relevant and should also be con-
sidered.15 With regard to the scope rationae personae, 
States agreed that the Commission could usefully focus 
on States, while not losing sight of other actors,16 though 
the view was expressed that the Commission should 
concentrate exclusively on the rights and obligations of 
States.17 Most States agreed that the responsibility to pro-
tect was not applicable to the present undertaking.18

7 For example, Russian Federation, Official Records of the General 
Assembly, Sixty-fourth Session, Sixth Committee, 20th  meeting 
(A/C.6/64/SR.20), para. 45.

8 Austria, ibid., para. 11.
9 Chile, ibid., para.  28; Czech Republic, ibid., para.  42; Russian 

Federation, ibid., para. 45; Spain, ibid., para. 49; Portugal, 21st meet-
ing (A/C.6/64/SR.21), para.  82; Thailand, ibid., para.  14; Ireland, 
22nd  meeting (A/C.6/64/SR.22), para.  15; and New Zealand, ibid., 
para. 71. IFRC stated, “We would like to express our appreciation for 
the Commission’s acknowledgment of the Red Cross and Red Cres-
cent’s traditional adherence to an approach to disaster response that is 
based on needs but informed by rights” (ibid., para. 30).

10 Ireland, ibid., 22nd meeting (A/C.6/64/SR.22), para. 15; and Rus-
sian Federation, 20th meeting (A/C.6/64/SR.20), para. 45.

11 Chile, ibid., 20th meeting (A/C.6/64/SR.20), para. 28; and Thai-
land, 21st meeting (A/C.6/64/SR.21), para. 14. But see the Netherlands, 
ibid., para. 90, stating that the Commission, if it takes this approach, 
should be more specific about the rights involved.

12 Myanmar, ibid., 21st meeting (A/C.6/64/SR.21), para. 2; Nether-
lands, ibid., para. 90; United States, ibid., para. 101; United Kingdom, 
20th meeting (A/C.6/64/SR.20), para. 38.

13 China, ibid., 20th meeting (A/C.6/64/SR.20), para. 21.
14 China, ibid., para. 22; Spain, ibid., para. 48; Ireland, 22nd meet-

ing (A/C.6/64/SR.22), para. 14; and Portugal, 21st meeting (A/C.6/64/
SR.21), para. 83 (excluding the stage of prevention). See also France, 
ibid., para. 20 (focus on the immediate response).

15 Chile, ibid., 20th  meeting (A/C.6/64/SR.20), para.  28; Russian 
Federation, ibid., para.  46; Ghana, 22nd  meeting (A/C.6/64/SR.22), 
para. 11; and Poland, 21st meeting (A/C.6/64/SR.21), para. 75.

16 Russian Federation, ibid., 20th  meeting (A/C.6/64/SR.20), 
para.  46; and Portugal, 21st  meeting (A/C.6/64/SR.21), para.  82 
(emphasizing non-State actors).

17 China, ibid., 20th meeting (A/C.6/64/SR.20), para. 22.
18 China, ibid.; Czech Republic, ibid., para.  43; Russian Federa-

tion, ibid., para. 46; Ghana, 22nd meeting (A/C.6/64/SR.22), para. 12; 

8.  Because State delegations made helpful remarks 
regarding the drafting and orientation of the five draft 
articles, it will be useful to discuss State comments on 
each article in turn.19 With respect to draft article 1, States 
agreed that the project’s scope should be defined simply 
as “the protection of persons in the event of disasters”,20 
and that the project’s purpose should be articulated in 
a separate draft article.21 Some delegations, however, 
felt that “assistance”, or “assistance and relief”, might 
be more appropriate than “protection” in the context of 
disasters,22 a suggestion that implies changing the Com-
mission’s perspective on and, therefore, the title of the 
topic.

9.  Many States saw the need for a separate article, such as 
draft article 2, addressing the purpose of the project.23 The 
article’s fusion of the rights- and needs-based approaches 
to disaster relief was endorsed by many States,24 with 
a delegation noting that it “represents an elegant com-
promise” between those who would prefer an approach 
focused exclusively on needs, and those who argue that 
rights should be the central concern of disaster relief.25 It 
was suggested that the article refer to a “timely and effec-
tive” response, instead of “adequate and effective”.26

10.  The definition of “disaster” agreed upon in draft arti-
cle 3 was well received by States.27 Some States agreed 
with the determination that the definition should refer to 
an “event”,28 though the view was also expressed that a 
disaster should be understood in terms of its effects, rather 
than in terms of the factors provoking it.29 States also noted 
that the definition should address damage to property and 
to the environment.30 While some States argued that the 

Islamic Republic of Iran, ibid., para.  82; Ireland, ibid., para.  14; Sri 
Lanka, 21st meeting (A/C.6/64/SR.21), para. 54; and Thailand, ibid., 
para. 16; but see Poland, ibid., para. 76 (arguing that the responsibility 
to protect should apply to disasters).

19 The articles referred to in the following discussion are those pro-
visionally adopted by the Drafting Committee and contained in docu-
ment A/CN.4/L.758, mimeographed.

20 Official Records of the General Assembly, Sixty-fourth Session, 
Sixth Committee, Chile, 20th meeting (A/C.6/64/SR.20), para. 28; and 
Finland (on behalf of the Nordic States), ibid., para. 7.

21 Austria, ibid., para.  12; Chile, ibid., para.  28; and Hungary, 
18th meeting (A/C.6/64/SR.18), para. 60.

22 Islamic Republic of Iran, ibid., 22nd meeting (A/C.6/64/SR.22), 
para.  80; and United Kingdom, 20th  meeting (A/C.6/64/SR.20), 
para. 39.

23 Chile, ibid., 20th  meeting (A/C.6/64/SR.20), para.  28; Russian 
Federation, ibid., para. 45; United Kingdom, ibid., para. 39; and Ire-
land, 22nd meeting (A/C.6/64/SR.22), para. 14.

24 Czech Republic, ibid., 20th meeting (A/C.6/64/SR.20), para. 42; 
see also Finland (on behalf of the Nordic States), ibid., para. 8 (not-
ing that the Nordic States supported the rights-based approach to as-
sistance, but could support the wording of draft article 2, which also 
emphasized needs).

25 See Russian Federation, ibid., para. 45.
26 United Kingdom, ibid., para. 39.
27 See, for example, Chile, ibid., para. 29; Finland (on behalf of the 

Nordic States), ibid., para. 7; Russian Federation, ibid., para. 47; and 
the Netherlands, 21st meeting (A/C.6/64/SR.21), para. 91.

28 See Austria, ibid., 20th meeting (A/C.6/64/SR.20), para. 15 (cit-
ing the International Charter on Space and Major Disasters); compare 
with China, ibid., para. 23 (stating that the Commission should focus 
on disasters that “strike without warning and cause serious” damage).

29 Russian Federation, ibid., para. 47.
30 Austria, ibid., para. 16; Malaysia, 21st meeting (A/C.6/64/SR.21), 

para. 38; and Poland, ibid., para. 73.
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topic should focus primarily on natural disasters,31 most 
States agreed that the distinction between man-made and 
natural disasters was not a useful one.32 It was also sug-
gested that the definition be limited to events that exceed 
the local response capacity.33

11.  It was widely agreed that armed conflicts should not 
be covered by the Commission’s draft,34 but States offered 
varying suggestions as to how to address that issue. Some 
States welcomed the Commission’s approach in draft arti-
cle  4,35 but others suggested that a “without prejudice” 
clause would be more appropriate.36 Some delegations 
also noted that other situations should also be excluded, 
such as riots and internal disturbances, as well as the law 
of consular assistance.37 It was also suggested that the 
existence of an armed conflict should not in itself pre-
clude the application of the draft articles.38

12.  Draft article  5 on the duty to cooperate received 
ample support in the Sixth Committee, with States noting 
that cooperation was a central principle of international 
law.39 The list of relevant cooperative actors—including 
the United Nations, the International Red Cross and Red 
Crescent Movement and other international and non-gov-
ernmental organizations—met with approval,40 though 

31 Islamic Republic of Iran, ibid., 22nd meeting (A/C.6/64/SR.22), 
para. 80; Malaysia, 21st meeting (A/C.6/64/SR.21), para. 38; and Sri 
Lanka, ibid., para. 54.

32 Chile, ibid., 20th  meeting (A/C.6/64/SR.20), para.  29; China, 
ibid., para. 23; Finland (on behalf of the Nordic States), ibid., para. 7; 
Ghana, 22nd  meeting (A/C.6/64/SR.22), para.  11; Ireland, ibid., 
para. 17; Poland, 21st meeting (A/C.6/64/SR.21), para. 73; and Thai-
land, ibid., para. 15.

33 China, ibid., 20th  meeting (A/C.6/64/SR.20), para.  23; and the 
Bolivarian Republic of Venezuela, 21st  meeting (A/C.6/64/SR.21), 
para. 41.

34 Austria, ibid., 20th meeting (A/C.6/64/SR.20), para. 13; Russian 
Federation, ibid., para. 47; and Spain, ibid., para. 48.

35 Finland (on behalf of the Nordic States), ibid., para. 8; and Rus-
sian Federation, ibid., para. 47.

36 Chile, ibid., para.  29; Greece, 21st  meeting (A/C.6/64/SR.21), 
para. 46; Netherlands, ibid., para. 91; Slovenia, ibid., para. 70; Ghana, 
22ndt meeting (A/C.6/64/SR.22), para. 12; and Ireland, ibid., para. 18.

37 United Kingdom, ibid., 20th meeting (A/C.6/64/SR.20), para. 39 
(referring to consular assistance).

38 France, ibid., 21st meeting (A/C.6/64/SR.21), para. 23.
39 Chile, ibid., 20th meeting (A/C.6/64/SR.20), para. 30; Finland (on 

behalf of the Nordic States), ibid., paras. 9 and 10; and France, 21st meet-
ing (A/C.6/64/SR.21), para.  24; see also New Zealand, 22nd  meeting 
(A/C.6/64/SR.22), para.  71 (the central principle underpinning disas-
ter relief is cooperation); and Poland, 21st  meeting (A/C.6/64/SR.21, 
para. 77). (While the duty to cooperate refers to a “formal framework of 
the protection of persons, solidarity refers to its substance”. They com-
plement each other in an indispensable way.) But see China, 20th meet-
ing (cooperation as a moral value only) (A/C.6/64/SR.20), para. 24.

40 See Chile, ibid., para. 30; Finland (on behalf of the Nordic States), 
ibid., para. 10; and Ireland, 22nd meeting (A/C.6/64/SR.22), para. 19.

some delegations noted that the duty to cooperate with the 
United Nations was different from the duty owed to other 
actors.41 Several States expressed hesitation, stating that 
the duty to cooperate as expressed in the draft article was 
currently too general, and required further clarification.42 
Some delegations suggested that the duty to cooperate 
should be re-examined after other rules and principles 
had been articulated.43 Finally, it was noted that draft arti-
cle 5 referred only to obligations to cooperate that already 
existed under international law.44

13.  A number of delegations focused on the relationship 
between the duty to cooperate and an obligation to accept 
disaster relief. Some States urged that the principle of co-
operation should not be understood as requiring a State to 
accept international assistance,45 though others suggested 
that an affected State must cooperate with international 
actors if it is unwilling or unable to assist its own popula-
tion.46 In this connection, several States suggested that the 
Special Rapporteur articulate the primary responsibility 
of the affected State to protect persons on its territory.47 It 
was also recommended that the Special Rapporteur address 
other principles relevant to disaster relief, such as humanity, 
neutrality, impartiality, sovereignty and non-intervention.48

41 Czech Republic, ibid., 20th meeting (A/C.6/64/SR.20), para. 42; 
France, 21st meeting (A/C.6/64/SR.21), para. 24; and Islamic Republic 
of Iran, 22nd meeting (A/C.6/64/SR.22), para. 82.

42 Austria, ibid., 20th meeting (A/C.6/64/SR.20), para. 17; Islamic 
Republic of Iran, 22nd  meeting (A/C.6/64.SR.22), para.  82; Japan, 
23rd  meeting (A/C.6/64/SR.23), para.  28; and the Netherlands, 
21st  meeting (A/C.6/64/SR.21), para.  91; see also Myanmar, ibid., 
para. 3.

43 Austria, ibid., 20th meeting (A/C.6/64/SR.20), para. 17; and Rus-
sian Federation, ibid., para. 47.

44 France, ibid., 21st meeting (A/C.6/64/SR.21), para. 24; and Ire-
land, 22nd meeting (A/C.6/64/SR.22), para. 19.

45 China, ibid., 20th  meeting (A/C.6/64/SR.20), para.  24; United 
Kingdom, ibid., para.  38; Islamic Republic of Iran, 22nd  meeting 
(A/C.6/64/SR.22), para. 82; Myanmar, 21st meeting (A/C.6/64/SR.21), 
para. 3; see also Cuba, ibid., para. 10 (noting that respect for the sov-
ereignty and self-determination of States “must prevail”) and the Boli-
varian Republic of Venezuela, ibid., para. 42. (“While the principles of 
sovereignty and non-intervention could not justify denial of the victims’ 
access to assistance, such assistance should not be provided without the 
prior consent of the State.”)

46 Finland (on behalf of the Nordic States), ibid., 20th  meeting 
(A/C.6/64/SR.20), para.  10; Greece, 21st  meeting (A/C.6/64/SR.21), 
para. 48; and Poland, ibid., para. 76.

47 Czech Republic, ibid., 20th meeting (A/C.6/64/SR.20), para. 42; 
and Sri Lanka, ibid., 21st meeting (A/C.6/64/SR.21), para. 54; see also 
Romania, ibid., 22nd meeting (A/C.6/64/SR.22), para. 25 (noting that 
it will be important to strike a balance between cooperation and the 
responsibility of affected States).

48 China, ibid., 20th meeting (A/C.6/64/SR.20), para. 24; Finland (on 
behalf of the Nordic States), ibid., para. 10; United States, 21st meet-
ing (A/C.6/64/SR.21), para.  101; and New Zealand, 22nd  meeting 
(A/C.6/64/SR.22), para. 71.

Chapter I

The principles of humanity, neutrality and impartiality

14.  Taking into account the concordant views expressed 
in the Commission and the Sixth Committee when con-
sidering the Special Rapporteur’s second report, the Rap-
porteur will now proceed to identify in the present report, 
as already announced in his previous one, “the principles 

that inspire the protection of persons in the event of disas-
ter, in its aspect related to persons in need of protection”.49

49 Yearbook  … 2009, vol.  II (Part  One), document A/CN.4/615 
and Corr.1, para. 71.



	 Protection of persons in the event of disasters	 379

15.  Response to disasters, in particular humanitarian 
assistance, must comply with certain requirements to bal-
ance the interests of the affected State and the assisting 
actors. The requirements for specific activities under-
taken as part of the response to disasters may be found 
in the humanitarian principles of humanity, neutrality and 
impartiality.

16.  Keeping in mind that the purpose of a response to 
disasters, as stated in draft article 2 provisionally adopted 
by the Drafting Committee, is to meet the essential needs 
of the persons concerned, with full respect for their rights, 
the term “humanitarian response” is used here to indicate 
that its scope extends beyond what is generally under-
stood by humanitarian assistance, which constitutes only 
the “minimum package of relief commodities”.50

17.  The principles of humanity, neutrality and impar-
tiality are leading principles that come into play when it 
is a question of humanitarian response in disaster situ-
ations.51 Recent debates surrounding the reaffirmation, 
respect and implementation of the principles applica-
ble to humanitarian response highlight the importance 
attached to including them in any work on the topic.52 As 
is pointed out in the 2009 report of the Secretary-Gen-
eral entitled “Strengthening of the coordination of emer-
gency humanitarian assistance of the United Nations”, 
submitted to the General Assembly and the Economic 
and Social Council:

Respect for and adherence to the humanitarian principles of human-
ity, neutrality, impartiality and independence are therefore critical to 
ensuring the distinction of humanitarian action from other activities, 
thereby preserving the space and integrity needed to deliver humanitar-
ian assistance effectively to all people in need (see General Assembly 
resolution 46/182).53

18.  Originally found in international humanitarian law54 
and in the fundamental principles of the Red Cross,55 these 
humanitarian principles are widely used and accepted in 
a number of international instruments in the context of 

50 Slim, “Relief agencies and moral standing in war: principles of 
humanity, neutrality, impartiality and solidarity”, p. 346; see also Rey 
Marcos and de Currea-Lugo, El debate humanitario, p. 53.

51 Memorandum by the Secretariat, A/CN.4/590 and  Add.1–3, 
para. 11, including references to relevant instruments, available on the 
website of the Commission.

52 See, for example, the discussions that took place in the substantive 
session of the Economic and Social Council, 20–22 July 2009 (press 
releases are available at www.un.org/en/ecosoc/julyhls/2009newsroom.
shtml, accessed 7  December  2015). Also illustrative is the heading 
of a United Nations press release on the substantive session of the 
Council in July 2008 (ECOSOC/6362) which, in the French version, 
reads: “ECOSOC: Plusieurs États insistent sur le respect des principes 
d’humanité, de neutralité, d’impartialité et d’indépendance qui sous-
tendent l’aide humanitaire”, available from www.un.org/News/fr-press/
docs/2008/ECOSOC6362.doc.htm, accessed 7 December 2015.

53 A/64/84-E/2009/87, para. 23.
54 For instance, article 70, paragraph 1, of Protocol additional to the 

Geneva Conventions of 12 August 1949, and relating to the protection 
of victims of international armed conflicts (Protocol I) refers to “relief 
actions which are humanitarian and impartial in character and con-
ducted without any adverse distinction”: and article 18, paragraph 2, of 
Protocol additional to the Geneva Conventions of 12 August 1949, and 
relating to the protection of victims of non-international armed conflicts 
(Protocol II) refers to “relief actions for the civilian population which 
are of an exclusively humanitarian and impartial nature and which are 
conducted without any adverse distinction”.

55 Resolution VIII of the twentieth International Conference of the 
Red Cross (Resolutions, Vienna, 1965).

response to disasters.56 Most notably, the instruments 
identified by the Secretariat in its preparatory study on 
the topic at hand illustrate their significance in disaster 
situations.57 A more recent instrument, the 2009 African 
Union Convention for the Protection and Assistance of 
Internally Displaced Persons in Africa (the Kampala Con-
vention), states, in part:

Article 5, paragraph 7

States Parties shall take necessary steps to effectively organize relief 
action that is humanitarian and impartial in character.

Article 5, paragraph 8

States Parties shall uphold and ensure respect for the humanitar-
ian principles of humanity, neutrality, impartiality and independence of 
humanitarian actors.

Article 6, paragraph 3

International organizations and humanitarian agencies shall be 
bound by the principles of humanity, neutrality, impartiality and inde-
pendence of humanitarian actors, and ensure respect for relevant inter-
national standards and codes of conduct.58

19.  The Secretariat study has identified these princi-
ples in the context of “international rules relating to dis-
aster relief”. For instance, it recalls expressly General 
Assembly resolutions 43/131, of 8  December  1988; 
45/100, of 14 December 1990; and 46/182, of 19 Decem-
ber 1991.59 In particular the reference to resolution 46/182, 
annex, should be emphasized. Its paragraph  2 contains 
the following phrase: “Humanitarian assistance must be 
provided in accordance with the principles of humanity, 
neutrality and impartiality”. The General Assembly has 
thus developed a practice of listing these three princi-
ples together when referring to humanitarian assistance, 
including in situations of natural disasters.60

20.  With reference to General Assembly resolu-
tion  46/182, these principles also appear as “core prin-
ciples” in the documents entitled Guidelines on the Use 
of Military and Civil Defence Assets to Support United 
Nations Humanitarian Activities in Complex Emergen-
cies61 of 2003 and the Guidelines on the Use of Foreign 
Military and Civil Defence Assets in Disaster Relief (Oslo 
Guidelines) of 2006.62

56 For reference made to “the principles of international humanitar-
ian law” applicable to assistance in all cases of disaster, see article 72, 
paragraph 2, of the Partnership agreement between the members of the 
African, Caribbean and Pacific Group of States of the one part, and the 
European Community and its member States, of the other part. The 
Food Aid Convention, 1999, art. VIII (d), refers to the “humanitarian 
principles” applicable to the provision of food in emergency situations.

57 Yearbook … 2008, vol. II (Part One), Addendum 1, document A/
CN.4/590 and Add.1–3, paras. 10–16.

58 See also article 3, paragraph 1 (c) and (d) of the Convention.
59 A/CN.4/590 and Add.1–3 (footnote 51 above), para. 11; see also 

paras. 10, 12 and 15, and footnote 36.
60 For recent General Assembly resolutions, consider resolu-

tions 63/139 and 63/141 of 11 December 2008; and 64/74 and 64/76, 
of 7 December 2009.

61 OCHA, Guidelines on the Use of Military and Civil Defence 
Assets to Support United Nations Humanitarian Activities in Complex 
Emergencies, paras. 22–24; see also paragraphs 2, 27, 28, 32 and 33.

62 OCHA, Guidelines on the Use of Foreign Military and Civil 
Defence Assets in Disaster Relief (Oslo Guidelines), revised on 
1 November 2007, paras. 1, 20, 22, 79, 80, 93 and 95.
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21.  Those Guidelines provide further references to 
instruments that include the same set of principles in this 
context, such as the statutes of the International Red Cross 
and Red Crescent Movement.63 Another widely recog-
nized instrument in the field of disaster response is the 
Code of Conduct for the International Red Cross and Red 
Crescent Movement and Non-Governmental Organiza-
tions in Disaster Relief.64 This Code of Conduct contains 
10 principles—including those of humanity, impartiality 
and non-discrimination—that should guide the actions of 
the signatory organizations. At the time of writing, it had 
attracted 481 signatories.65

22.  Significantly, the international disaster response law 
guidelines of IFRC contain references to the three humani-
tarian principles.66 However, it is worth noting that IFRC has 
inserted particular elements flowing from these principles 
which can be found in various instruments.67 The relevant 
guideline 4, paragraph 2, of the Guidelines reads in full:

Assisting actors should ensure that their disaster relief and initial 
recovery assistance is provided in accordance with the principles of 
humanity, neutrality and impartiality, and in particular that:

(a)  Aid priorities are calculated on the basis of need alone;

(b)  It is provided without any adverse distinction (such as in 
regards to nationality, race, ethnicity, religious beliefs, class, gender, 
disability, age and political opinions) to disaster-affected persons;

(c)  It is provided without seeking to further a particular political 
or religious standpoint, intervene in the internal affairs of the affected 
State, or obtain commercial gain from charitable assistance;

(d)  It is not used as a means to gather sensitive information of a 
political, economic or military nature that is irrelevant to disaster relief 
or initial recovery assistance.

23.  In the case of Military and Paramilitary Activities 
in and against Nicaragua (Nicaragua v. United States of 
America), ICJ referred to “the purposes hallowed in the 
practice of the Red Cross” in the context of humanitarian 
assistance in order to “escape condemnation as an inter-
vention in the internal affairs” of the affected State. The 
Court specified that these purposes included “to prevent 
and alleviate human suffering” and “to protect life and 
health and to ensure respect for the human being”. More-
over, humanitarian assistance must be “given without dis-
crimination to all in need”.68

24.  In his commentary on the principles of the Red 
Cross, Pictet has made a distinction between what he 

63 Together with the principles of independence, voluntary service, 
unity and universality, humanity, neutrality and impartiality constitute 
the seven fundamental principles codified in the statutes of the Interna-
tional Red Cross and Red Crescent Movement.

64 Approved at the 26th International Conference of the International 
Red Cross and Red Crescent Movement, held in Geneva, 3–7 Decem-
ber 1995 (International Review of the Red Cross, vol.  36, No.  310 
(1996), annex VI).

65 www.ifrc.org/Global/Publications/disasters/code-of-conduct/
codeconduct_signatories.pdf, accessed 7 December 2015.

66 Guidelines for the Domestic Facilitation and Regulation of Inter-
national Disaster Relief and Initial Recovery Assistance.

67 IFRC, Annotations to the Draft Guidelines for the Domestic 
Facilitation and Regulation of International Disaster Relief and Initial 
Recovery Assistance, version of 26 October 2007, available at www.
ifrc.org/docs/idrl/I1020EN.pdf, accessed 7 December 2015.

68 Merits, Judgment, I.C.J. Reports 1986, p. 125, para. 243.

calls substantive principles and derived principles.69 The 
substantive principles, as identified by Pictet, are human-
ity and impartiality, and neutrality was recognized as a 
derived principle “to translate the substantive principles 
into factual reality”.70

25.  Thus, response to disasters in all stages is condi-
tioned on these humanitarian principles so as to preserve 
the legitimacy and effectiveness of that response. To 
achieve a better understanding of these principles, espe-
cially in the context of the protection of persons in the 
event of disasters, they will be touched upon below. With 
a view to ensuring greater coherence in the presentation 
of this report as a whole, they will be dealt with not nec-
essarily in the order usually followed when reference is 
made to the three principles together.

A.  Neutrality

26.  “The Red Cross may not take sides in hostilities or 
engage at any time in controversies of a political, racial, 
religious or ideological nature” is the phrase used by 
ICRC to describe the principle of neutrality.71 It demon-
strates not only its relevance to armed conflict situations 
but also to other disaster situations. It makes clear that 
neutrality implies abstention. Neutrality between bellig-
erents may well come into play when considering that 
persons affected amidst armed conflict may fall victim to 
another disaster. The provisionally adopted draft article 3 
does not exclude such a situation.72 In such a case, assist-
ing actors are to remain neutral.

27.  Furthermore, neutrality neither confers nor takes 
away legitimacy from any authority. Nor should humani-
tarian response be used to intervene in the domestic affairs 
of a State. As explained by an author:

However, the effect of [humanitarian relief activities] is the safe-
guarding of human life, and the protection of victims of natural disas-
ters, of victims who cannot protect themselves or of victims in need of 
special protection. It is obvious that the principle of neutrality may not 
be interpreted as an action that fails to take account of respect for other 
fundamental human rights principles. This principle is clearly subordi-
nate to the principle of respect for the sovereignty of States.73

28.  Hence, actions taken in response to disasters are nei-
ther partisan or political acts nor substitutes for them.74 
Rather, adherence to the principle of neutrality should 
facilitate an adequate and effective response. It is a means 
to an end: access to those whose essential needs are to be 
met providing at the same time a condition for the safety 

69 Pictet, The Fundamental Principles of the Red Cross Pro-
claimed by the Twentieth International Conference of the Red Cross, 
Vienna, 1965: Commentary, pp. 12 and 13.

70 Ibid.
71 Resolution VIII of the Twentieth International Conference of the 

Red Cross (Resolutions, Vienna, 1965).
72 See footnote 4 above.
73 Patrnogic, “Protection de la personne humaine au cours des catas-

trophes naturelles”, p. 19.
74 See, for example, International Institute of Humanitarian Law, 

“Guiding principles on the right to humanitarian assistance”. Preambu-
lar paragraph 5 states: “Stressing that humanitarian assistance, both as 
regards those granting and those receiving it, should always be provided 
in conformity with the principles inherent in all humanitarian activities; 
the principles of humanity, neutrality and impartiality, so that political 
considerations should not prevail over these principles” (ibid., p. 521).
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of those who bring relief. Equally, it obliges assisting 
actors to do everything feasible to ensure that their activ-
ities are not being used for purposes other than respond-
ing to the disaster in accordance with the humanitarian 
principles. As put by a commentator:

Returning to the essence of neutrality and allowing it a scope which 
encompasses its possible implications in peacetime, neutrality may 
therefore be understood as a duty to abstain from any act which, in a 
conflict situation, might be interpreted as furthering the interests of one 
party to the conflict or jeopardizing those of the other.75

29.  In disaster situations other than armed conflict,76 
the conclusion may be drawn that those responding to 
disasters should abstain from any act which might be 
interpreted as interference with the interests of the State. 
Conversely, the affected State must respect the humani-
tarian nature of the response activities and “refrain from 
subjecting it to conditions that divest it of its material and 
ideological neutrality”.77 The interest of persons adversely 
affected by disasters, defined by needs and rights, are the 
primary concern of both the affected State and any assist-
ing actor. 

30.  Neutrality neither lacks a moral standing nor is it 
impracticable. As such, the principle of neutrality pro-
vides the operational mechanism to implement the ideal 
of humanity. The principle of neutrality has, therefore, 
been recognized as a critical humanitarian principle by a 
number of actors, including donor States.78 The Regula-
tion of the European Union concerning humanitarian aid79 
provides a good example. It spells out the humanitarian 
aim and refers to the principles of non-discrimination and 
impartiality. Furthermore, the Regulation explicitly states 
that humanitarian aid “must not be guided by, or subject 
to, political considerations”.80 The principle has also been 
reflected in various General Assembly resolutions.81 In 
line with the purpose of this topic as defined provisionally 
by the Drafting Committee,82 neutrality is, therefore, a key 
operational principle to ensure access to those adversely 
affected by disasters in an impartial manner.

B.  Impartiality

31.  Any response to disasters should be guided by meet-
ing needs and fully respecting rights of those affected, 
giving priority to the most urgent cases of distress. The prin-
ciple of impartiality is commonly understood as encom-
passing three distinct principles: non-discrimination, 

75 Plattner, “ICRC neutrality and neutrality in humanitarian assis-
tance”, p. 165, cited in H. Meyrowitz, Le principe de l’égalité des bel-
ligérants devant le droit de la guerre, Paris, 1970, p. 392.

76 As evidenced by the draft articles provisionally adopted by the 
Drafting Committee, draft article 4 excludes situations of armed con-
flict from its scope.

77 Stoffels, “Legal regulation of humanitarian assistance in armed 
conflict: achievements and gaps”, p. 544.

78 Walker and Maxwell, Shaping the Humanitarian World, p. 139.
79 Council Regulation (EC) No. 1257/96, of 20 June 1996, concern-

ing humanitarian aid, Official Journal of the European Communities, 
vol. 39, No. L 163, 2 July 1996.

80 Ibid., preambular para. 10.
81 In particular, resolution  46/182 and subsequent resolutions 

adopted under the item, “Strengthening of the coordination of emer-
gency humanitarian assistance of the United Nations” (see footnote 60 
above).

82 See footnote 4 above.

proportionality and impartiality proper. These three dis-
tinct components will be briefly outlined below.

32.  The modern origins of the principle of non-discrim-
ination may be found in the development of international 
humanitarian law as well. Motivated by the need to pro-
vide relief for the wounded and sick in a non-discrimina-
tory manner, the first Geneva Convention (the Convention 
for the Amelioration of the Condition of the Wounded and 
Sick in Armed Forces in the Field) of  1864 came into 
existence. It recognized the principle that, regardless of 
their nationality, all wounded and sick must be cared for. 
From then on, the principle of non-discrimination was 
further developed in international humanitarian law and 
later in human rights law as well. It reflects the equality 
of all human beings and that no adverse distinction may 
be made between them. Moreover, the prohibited grounds 
for discrimination were expanded and made non-exhaus-
tive.83 These grounds include non-discrimination as to 
ethnic origin, sex, nationality, political opinions, race or 
religion.84 This is not to say that, in certain circumstances 
and depending on the special needs of certain groups of 
victims, preferential treatment may, and indeed must, be 
granted to them. Numerous examples may be given with 
reference to international humanitarian law and human 
rights law but illustrative is the special protection afforded 
to children.85 All human rights instruments and indeed 
individual human rights provisions take into account 
the principle of non-discrimination either explicitly or 
implicitly. The principle has thus acquired the status of a 
fundamental rule of international human rights law.86

33.  The principle of non-discrimination also finds 
expression in the Charter of the United Nations. Arti-
cle  1, paragraph 3, states as one of the purposes of the 
Organization:

To achieve international cooperation in solving international prob-
lems of an economic, social, cultural, or humanitarian character, and 
in promoting and encouraging respect for human rights and for funda-
mental freedoms for all without distinction as to race, sex, language, 
or religion*.

Similar wording is used in Article 55 (c) of the Charter. 

34.  In the context of disasters, some conventions have 
spelled out the principle of non-discrimination as a 

83 Exemplary is the Charter of Fundamental Rights of the Euro-
pean Union, whose article 21 reads: “Any discrimination based on any 
ground such as sex, race, colour, ethnic or social origin, genetic fea-
tures, language, religion or belief, political or any other opinion, mem-
bership of a national minority, property, birth, disability, age or sexual 
orientation shall be prohibited”.

84 See, inter alia, article 3 common to the Geneva Conventions for 
the protection of war victims; article 2 of the Universal Declaration of 
Human Rights; article 2, paragraph 1, of the International Covenant on 
Civil and Political Rights; and article 2, paragraph 2, of the Interna-
tional Covenant on Economic, Social and Cultural Rights.

85 See, for example, article  77 of the Protocol additional to the 
Geneva Conventions of  12 August  1949, and relating to the protec-
tion of victims of international armed conflicts (Protocol I); article 4, 
paragraph  3, of the Protocol additional to the Geneva Conventions 
of 12 August 1949, and relating to the protection of victims of non-
international armed conflicts (Protocol II); and the Convention on the 
Rights of the Child.

86 World Conference on Human Rights, Vienna Declaration and 
Programme of Action (A/CONF.157/24 (Part I), chap. III), para. 15.
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general principle of the provision of disaster relief.87 In 
the same vein, the Convention and Statute Establishing 
an International Relief Union makes it clear that it oper-
ates “for the benefit of all stricken people, whatever their 
nationality or their race, and irrespective of any social, 
political or religious distinction”.88

35.  The second component of the principle of impar-
tiality is the principle of proportionality. The principle 
of proportionality recognizes that the response must be 
proportionate to the degree of suffering and urgency.89 In 
other words, the response activities must be proportion-
ate to the needs in scope and in duration.90 While human-
ity and non-discrimination claim instant and full relief 
for everyone, the principle of proportionality acts as an 
essential distributive mechanism to put these principles 
into action when time and resources may not be readily 
available. This is, unfortunately, rather the rule than the 
exception in a disaster. Thus, a distinction may be made 
based upon the degree of need. The principle at hand 
finds expression, for instance, in a resolution adopted by 
the Institute of International Law in Bruges (Belgium) 
in 2003. Its article II, paragraph 3, reads:

Humanitarian assistance shall be offered and, if accepted, distrib-
uted without any discrimination on prohibited grounds, while taking 
into account the needs of the most vulnerable groups.91

36.  The last of the three elements making up the princi-
ple of impartiality refers to the obligation not to make a 
subjective distinction (as opposed to the objective distinc-
tions addressed by the principle of non-discrimination) 
between individuals based on criteria other than need. 
This is impartiality in a narrow sense. The Secretariat 
study has further elaborated on this point.92 

C.  Humanity

37.  Humanity is a long-standing principle in interna-
tional law. According to Grotius, it has been present as 
a general principle for millennia.93 In its contemporary 
sense, humanity is the cornerstone of the protection of 
persons in international law, as it serves as the point of 
articulation between international humanitarian law and 
the law of human rights. It is, in that sense, a necessary 
inspiration in the development of mechanisms for the pro-
tection of persons in the event of disasters. 

87 Framework Convention on civil defence assistance, art. 3 (c); and 
Agreement among the Governments of the Participating States of the 
Black Sea Economic Cooperation (BSEC) on Collaboration in Emer-
gency Assistance and Emergency Response to Natural and Man-made 
Disasters, art. 3, para. 4. See also draft convention on expediting the 
delivery of emergency assistance (A/39/267/Add.2-E/1984/96/Add.2), 
art. 5, para. 1 (c). See further the Agreement between the Republic of 
China and the United States of America Concerning the United States 
Relief Assistance to the Chinese People (Nanking, 27 October 1947, 
United Nations, Treaty Series, vol. 12, No. 178, p. 11), art. II (d), refer-
ring to the principle of non-discrimination and in the same line noting 
that supplies may not be used for purposes other than relief for such 
time as need be.

88 Art. 3, para. 1; here we can also identify the principle of neutrality 
as the only objective of relief is the “stricken people”.

89 Pictet (footnote 69 above), p. 41.
90 Stoffels (footnote 77 above), p. 540.
91 Yearbook, p. 269.
92 A/CN.4/590 and Add.1–3 (footnote 51 above), paras. 14 and 15.
93 Grotius, De Jure Belli ac Pacis, book 3, chap. 11, paras. 9 and 10. 

38.  The principle of humanity gained its central status in 
the international legal regime with the development of inter-
national humanitarian law. The principle was expressed in 
the Declaration of St. Petersburg of 1868 to the Effect of 
Prohibiting the Use of Certain Projectiles in Wartime,94 and 
in the preamble to Hague Conventions respecting the Laws 
and Customs of War on Land: Convention II, adopted by 
the First Hague Peace Conference in 1899, from which the 
Martens Clause was derived.95 Humanity is also one of the 
founding principles of both ICRC and IFRC.96

39.  The principle of humanity finds its most clear 
expression in the requirement to treat humanely civilians 
and persons hors  de combat established by international 
humanitarian law. The obligation of humane treatment was 
present in the Lieber Code (art.  76),97 and is set forth in 
subparagraph  (1)  (c) of common article 3 of the Geneva 
Conventions for the protection of war victims. Similarly, 
the obligation is present in article 12, second paragraph, of 
the First Geneva Convention (Geneva Convention for the 
Amelioration of the Condition of the Wounded and Sick in 
Armed Forces in the Field); article 12, second paragraph, 
of the Second Geneva Convention (Geneva Convention 
for the Amelioration of the Condition of Wounded, Sick 
and Shipwrecked Members of Armed Forces at Sea); 
article 13 of the Third Geneva Convention (Geneva Con-
vention relative to the Treatment of Prisoners of War); 
and article  5 and the first paragraph of article  27 of the 
Fourth Geneva Convention (Geneva Convention Rela-
tive to the Protection of Civilian Persons in Time of War). 
Moreover, it is recognized by article 75, paragraph 1, of 
Protocol I (Protocol additional to the Geneva Conventions 
of 12 August 1949, and relating to the protection of victims 
of international armed conflicts); and article 4, paragraph 1, 
of Protocol II (Protocol additional to the Geneva Conven-
tions of 12 August 1949, and relating to the protection of 
victims of non-international armed conflicts).

40.  The principle of humane treatment, as established 
by international humanitarian law in common article 3 of 
the Geneva Conventions for the protection of war victims, 
is an expression of general values that guide the interna-
tional legal system as a whole. The International Tribunal 
for the Former Yugoslavia underscored this link, when it 
held in the Aleksovski case that:

A reading of paragraph (1) of common Article 3 reveals that its pur-
pose is to uphold and protect the inherent human dignity of the indi-
vidual. It prescribes humane treatment without discrimination based on 
“race, colour, religion or faith, sex, birth, or wealth, or any other similar 
criteria”. Instead of defining the humane treatment which is guaran-
teed, the States parties chose to proscribe particularly odious forms of 

94 “Having by common agreement fixed the technical limits at 
which the necessities of war ought to yield to the requirements of 
humanity”(first paragraph).

95 “The High Contracting Parties think it right to declare that in 
cases not included in the Regulations adopted by them, populations and 
belligerents remain under the protection and empire of the principles 
of international law, as they result from the usages established between 
civilized nations, from the laws of humanity, and the requirements of 
the public conscience.” See also the preamble of the Hague Conven-
tions respecting the Laws and Customs of War on Land: Convention 
IV, 1907.

96 See Pictet (footnote 69 above),
97 Instructions for the Government of Armies of the United States 

in the Field (1863), in Schindler and Toman (eds.), The Laws of Armed 
Conflicts: a Collection of Conventions, Resolutions and Other Docu-
ments, p. 13.
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mistreatment that are without question incompatible with humane treat-
ment. The Commentary to Geneva Convention IV explains that the del-
egations to the Diplomatic Conference of 1949 sought to adopt wording 
that allowed for flexibility, but, at the same time, was sufficiently precise 
without going into too much detail. For “the more specific and complete 
a list tries to be, the more restrictive it becomes”. Hence, while there are 
four sub-paragraphs which specify the absolutely prohibited forms of 
inhuman treatment from which there can be no derogation, the general 
guarantee of humane treatment is not elaborated, except for the guiding 
principle underlying the Convention, that its object is the humanitarian 
one of protecting the individual qua human being and, therefore, it must 
safeguard the entitlements which flow therefrom.98

41.  Humanity as a legal principle is not limited to the 
obligation of humane treatment in armed conflict, but 
rather guides the international legal system both in war 
and in peace. The general applicability of humanity was 
made clear early on by ICJ, which held in the Corfu Chan-
nel case (merits) that:

The obligations incumbent upon the Albanian authorities consisted 
in notifying, for the benefit of shipping in general, the existence of a 
minefield in Albanian territorial waters and in warning the approach-
ing British warships of the imminent danger to which the minefield 
exposed them. Such obligations are based, not on the Hague Convention 
of 1907, No. VIII, which is applicable in time of war, but on certain 
general and well-recognized principles, namely: elementary considera-
tions of humanity, even more exacting in peace than in war.99

42.  The same premise was confirmed by ICJ in subse-
quent decisions. In the case of Military and Paramilitary 
Activities in and against Nicaragua (Nicaragua v. United 
States of America), the Court noted that common article 3 
is a reflection of more general values, as such an article, 
in the Court’s words,

defines certain rules to be applied in the armed conflicts of a non-inter-
national character. There is no doubt that, in the event of international 
armed conflicts, these rules also constitute a minimum yardstick, in addi-
tion to the more elaborate rules which are also to apply to international 
conflicts; and they are rules which, in the Court’s opinion, reflect what the 
Court in 1949 called “elementary considerations of humanity”.100

43.  Such elementary considerations of humanity provide 
the common ground shared by international humanitarian 
law and the law of human rights. For ICJ, this common 
ground implies that human rights are also applicable in 
the context of armed conflict. In its 1996 advisory opinion 
in the case of Legality of the Threat or Use of Nuclear 
Weapons, the Court observed that

the protection of the International Covenant of Civil and Political 
Rights does not cease in times of war, except by operation of Article 4 
of the Covenant whereby certain provisions may be derogated from 
in a time of national emergency. Respect for the right to life is not, 
however, such a provision. In principle, the right not arbitrarily to be 
deprived of one’s life applies also in hostilities. The test of what is an 
arbitrary deprivation of life, however, then falls to be determined by the 
applicable lex specialis, namely, the law applicable in armed conflict 
which is designed to regulate the conduct of hostilities. Thus whether a 
particular loss of life, through the use of a certain weapon in warfare, is 
to be considered an arbitrary deprivation of life contrary to Article 6 of 
the Covenant, can only be decided by reference to the law applicable in 
armed conflict and not deduced from the terms of the Covenant itself.101

98 International Tribunal for the Former Yugoslavia, The Pros-
ecutor  v. Zlatko Aleksovski, Case No.  IT-95-14/1-T, Judgement 
of 25 June 1999, para. 49.

99 Corfu Channel case, Judgment, I.C.J. Reports 1949, p. 22.
100 Merits, Judgment, I.C.J. Reports 1986, p. 113, para. 218.
101 Legality of the Threat or Use of Nuclear Weapons, Advisory 

Opinion of 8 July 1996, I.C.J. Reports 1996, p. 240, para. 25.

44.  This view has since then become a central tenet of 
ICJ’s approach to the protection of persons under interna-
tional law. In its 2004 advisory opinion in the case of Legal 
Consequences of the Construction of a Wall in the Occupied 
Palestinian Territory, the Court confirmed that the protec-
tion of the humanity of individuals provides guidance to the 
international legal regime. Indeed, for the Court,

the protection offered by human rights conventions does not cease in case 
of armed conflict, save through the effect of provisions for derogation of 
the kind to be found in Article 4 of the International Covenant on Civil 
and Political Rights. As regards the relationship between international 
humanitarian law and human rights law, there are thus three possible situ-
ations: some rights may be exclusively matters of international humani-
tarian law; others may be exclusively matters of human rights law; yet 
others may be matters of both these branches of international law. In 
order to answer the question put to it, the Court will have to take into 
consideration both these branches of international law, namely human 
rights law and, as lex specialis, international humanitarian law.102

45.  This approach is not restricted to advisory opinions. 
ICJ applied the same reasoning in its judgment on mer-
its in 2005 in the case of Armed Activities on the Terri-
tory of the Congo (Democratic Republic of the Congo v. 
Uganda). In that judgment, the Court applied the stand-
ard established in its 2004 advisory opinion in the case of 
Legal Consequences of the Construction of a Wall in the 
Occupied Palestinian Territory, thus:

The Court first recalls that it had occasion to address the issues of 
the relationship between international humanitarian law and interna-
tional human rights law and of the applicability of international human 
rights law instruments outside national territory in its Advisory Opinion 
of 9 July 2004 on the Legal Consequences of the Construction of a Wall 
in the Occupied Palestinian Territory.

...

It thus concluded that both branches of international law, namely 
international human rights law and international humanitarian law, 
would have to be taken into consideration. The Court further concluded 
that international human rights instruments are applicable “in respect 
of acts done by a State in the exercise of its jurisdiction outside its own 
territory”, particularly in occupied territories.103

46.  Focus on humanity as the ultimate ground for both 
human rights and international humanitarian law has been 
also accepted by the Inter-American Court of Human 
Rights. In the Bámaca-Velásquez v. Guatemala case, the 
Inter-American Court held that

there is a similarity between the content of Article  3, common to 
the  1949 Geneva Conventions, and the provisions of the American 
Convention and other international instruments regarding non-deroga-
ble human rights (such as the right to life and the right not to be submit-
ted to torture or cruel, inhuman or degrading treatment).104

Following such precedent, in the Mapiripán Massacre 
case, the Inter-American Court of Human Rights found 
State responsibility on the basis of a standard of dili-
gence that specifically invoked common article 3 of the 
Geneva Conventions for the protection of war victims 
and the Protocol additional to the Geneva Conventions 
of 12 August 1949, and relating to the protection of victims 

102 Legal Consequences of the Construction of a Wall in the 
Occupied Palestinian Territory, Advisory Opinion of  9  July  2004, 
I.C.J. Reports 2004, p. 178, para. 106.

103 Armed activities on the Territory of the Congo (Democratic 
Republic of the Congo v. Uganda), Judgment, I.C.J.  Reports  2005, 
p. 242, para. 216.

104 Inter-American Court of Human Rights, case of Bámaca-
Velásquez v. Guatemala, Judgement of 25 November 2000, Series C, 
No. 70, para. 209.
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of non-international armed conflicts (Protocol II).105 Simi-
larly, in the matter of the Matter of the Peace Community 
of San José de Apartadó regarding Colombia, the Inter-
American Court also ordered provisional measures on the 
basis of both human rights law and international humani-
tarian law, after finding the existence of an armed conflict 
in the State.106

47.  Considering the aforementioned precedents, the Spe-
cial Rapporteur concludes that the approach suggested by 
ICJ and other international tribunals is also applicable to the 
protection of persons in the event of disasters. Humanity is 
an established principle of international law, applicable to 
both armed conflicts and peace, and could helpfully guide 
the present effort. It is pivotal to international humanitar-
ian law, and explains the application of human rights law in 
armed conflict. However, the Special Rapporteur also notes 
that, as regards the protection of persons in the event of dis-
asters, the Commission has provided clear guidance in the 
sense that armed conflict is to be excluded from the subject 
matter to be covered in its current work.107 Therefore, having 
noted that humanity may serve as a guiding principle, and 
following the Commission’s direction, it becomes of impor-
tance to emphasize the role of such principle in a context 
other than armed conflict, serving thus indeed as the corner-
stone of the protection of persons under international law.

48.  The starting point for the protection of persons in the 
event of disasters has been encapsulated in the provision-
ally adopted draft article 3 (“Definition of disaster”).108 It 
is the widespread loss of life, great human suffering and 
distress, or large-scale material or environmental dam-
age (in relation to the persons concerned) that justifies the 
Commission’s inclusion of this topic in its programme of 
work.109 A number of instruments relevant to the particular 
context of humanitarian response share the notion that:

human suffering must be addressed wherever it is found, with particular 
attention to the most vulnerable in the population, such as children, 
women and the elderly. The dignity and rights of all victims must be 
respected and protected.110

49.  The International Red Cross and Red Crescent Move-
ment has defined humanity as an endeavour “to prevent 
and alleviate human suffering wherever it may be found 
... to protect life and health and to ensure respect for the 
human being”.111 That this principle seems already to take 

105 Inter-American Court of Human Rights, case of the Mapiripán 
Massacre v. Colombia, Judgement of  15  September  2005, Series  C, 
No. 134, para. 114.

106 Inter-American Court of Human Rights, Order of the Inter-
American Court of Human Rights in the Matter of the Peace Commu-
nity of San José de Apartadó regarding Colombia, Provisional Meas-
ures, 2 February 2006, para. 6.

107 Yearbook  … 2009, vol.  II (Part  One), document  A/CN.4/615 
and Corr.1, para. 6.

108 See footnote 4 above.
109 Yearbook  … 2008, vol.  II (Part  One), document  A/CN.4/598, 

chapters I and II.
110 Ebersole, “The Mohonk criteria for humanitarian assistance in 

complex emergencies: task force on ethical and legal issues in humani-
tarian assistance”, p.  196. The Mohonk Criteria were established as 
part of the World Conference on Religion and Peace. The Criteria were 
distributed among humanitarian actors and States, and were generally 
well received. See also footnote  186 below and the references in A/
CN.4/590 and Add.1–3 (footnote 51 above), para. 12.

111 See footnote 71 above.

into account needs and rights may also be implicit in Pictet’s 
commentary that the principle extends to a person’s “life, 
liberty and happiness—in other words everything which 
constitutes his [...] existence”.112 The principle of humanity 
thus not only sees to a material or physical quest but extends 
to rights, too.113 In accordance with the purpose as spelled 
out in the provisionally adopted draft article 2,114 response 
to the three stages of a disaster focuses on the “essential 
needs” of the persons adversely affected by disasters with 
“full respect for their rights”. Both aspects can be found 
in a number of documents.115 Pictet has attributed three el-
ements to the principle of humanity: to prevent and alleviate 
suffering, to protect life and health, and to assure respect 
for the individual.116 Protection thus serves to uphold the 
human dignity.117 In a sense, the embodiment of the prin-
ciple of humanity in one of the draft articles to be adopted 
for the present topic validates the fundamental ideal of the 
Martens Clause.118 The notion of humanity, or rather its rec-
ognition as an objective and a principle of international law, 
can be found in numerous conventions,119 General Assem-
bly resolutions,120 and in the practice of courts and tribu-
nals.121 The principle of humanity thus serves as a constant 
reminder of the purpose of the topic under consideration.

50.  In the light of the foregoing, the Special Rapporteur 
proposes the following draft article 6 on the humanitarian 
principles in disaster response.

“Draft article 6.  Humanitarian principles  
in disaster response

“Response to disasters shall take place in accord-
ance with the principles of Humanity, Neutrality and 
Impartiality.”

112 Pictet (footnote 69 above), p. 26.
113 This has led one scholar to conclude that “without recognizing 

humanitarianism’s concern for all types of rights, humanitarian reduc-
tionists actually minimize the rights of those they seek to help” (Slim 
(footnote 50 above), p. 345).

114 See footnote 4 above.
115 For instance, Human Rights Council resolution S-11/1 (A/HRC/S-

11/2), where, in preambular para.  13, it is stated in relevant part that, 
“after the conclusion of hostilities, the priority in terms of human rights* 
remains the provision of assistance to ensure the relief and rehabilitation 
of persons affected by the conflict” and in its preambular paragraph 14 
examples of humanitarian assistance are enumerated (safe drinking water, 
sanitation, food and medical and health-care services) in response to the 
needs of internally displaced persons. Interestingly, the Human Rights 
Council qualified these types of assistance only as “basic* humanitarian 
assistance”. See also the Mohonk Criteria (footnote 110 above).

116 Pictet (footnote 69 above), pp. 21–27.
117 Thürer characterizes humanity as follows: “The principle of 

humanity is rooted in the idea of human dignity, linking it with the 
constitutional law of modern States, based on the rule of law, and with 
international human rights law” (Thürer, “Dunant’s pyramid: thoughts 
on the ‘humanitarian space’ ”, p. 56; see chapter II below.

118 See footnote 95 above.
119 In particular, human rights and humanitarian law treaties.
120 In particular, General Assembly resolution  46/182 and subse-

quent resolutions adopted under the item “Strengthening of the coor-
dination of emergency humanitarian assistance of the United Nations”; 
see A/CN.4/590 and Add.1–3 (footnote 51 above), paras. 10–15, and 
footnotes 53 and 60 above.

121 See, for instance, the Corfu Channel case (United Kingdom  v. 
Albania), Merits, I.C.J. Reports 1949, p. 11, in which the Court noted 
the “elementary considerations of humanity”; Military and Paramili-
tary Activities in and against Nicaragua (Nicaragua v. United States), 
Merits, I.C.J. Reports 1986, p. 13, para. 218; and the Aleksovski case 
(see footnote 98 above), para. 49.
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51.  The principle of humanity in international 
humanitarian law is intimately linked to the notion 
of dignity. The humanitarian principle of humanity is 
often phrased in terms of dignity; thus, common arti-
cle 3, paragraph 1  (c), of the Geneva Conventions for 
the protection of war victims prohibits “outrages upon 
personal dignity, in particular humiliating and degrad-
ing treatment”; article 75 of Protocol additional to the 
Geneva Conventions of  12 August  1949, and relating 
to the protection of victims of international armed con-
flicts (Protocol I) prohibits “outrages upon personal dig-
nity, in particular humiliating and degrading treatment, 
enforced prostitution and any form of indecent assault”; 
article 85 of Protocol I prohibits “practices of apartheid 
and other inhuman and degrading practices involving 
outrages upon personal dignity, based on racial dis-
crimination”; and article 4 of Protocol additional to the 
Geneva Conventions of  12 August  1949, and relating 
to the protection of victims of non-international armed 
conflicts (Protocol II) prohibits “outrages upon personal 
dignity, in particular humiliating and degrading treat-
ment, rape, enforced prostitution and any form of inde-
cent assault”.

52.  Dignity has been interpreted as providing the ulti-
mate foundation of human rights law,122 ever since the 
preamble of the Charter of the United Nations, which 
declares:

We the people of the United Nations, determined:

...

to reaffirm faith in fundamental human rights, in the dignity and worth 
of the human person, in the equal rights of men and women and of 
nations large and small.

The preamble to the  1948 Universal Declaration of 
Human Rights123 in turn declares:

Whereas recognition of the inherent dignity and of the equal and 
inalienable rights of all members of the human family is the foundation 
of freedom, justice and peace in the world.

...

Whereas the peoples of the United Nations have in the Charter reaf-
firmed their faith in fundamental human rights, in the dignity and worth 
of the human person and in the equal rights of men and women and 
have determined to promote social progress and better standards of life 
in larger freedoms.

53.  From those early origins, dignity has been present as 
an inspiration of all major universal human rights instru-
ments. Thus, articles  1, 22 and  23, paragraph  3, of the 
same 1948 Universal Declaration of Human Rights refer 
to dignity. Similarly, the International Covenant on Civil 
and Political Rights, the International Covenant on Eco-
nomic, Social and Cultural Rights, and the International 
Convention on the Elimination of All Forms of Racial 

122 See, for example, Henkin, “International human rights as 
‘Rights’ ”, p. 269.

123 General Assembly resolution 217 (III), of 10 December 1948.

Discrimination, all refer in their preambles to dignity as a 
source and inspiration of the rights provided therein. The 
same can be said about the preambles of the Convention 
on the Elimination of All Forms of Discrimination against 
Women, the Convention against Torture and Other Cruel, 
Inhuman or Degrading Treatment or Punishment, and the 
Convention on the Rights of the Child.

54.  Dignity is also present beyond the preamble of 
universal human rights instruments. Thus, the notion is 
included in articles 28, 37 and 40 of the Convention on 
the Rights of the Child, and in article 19 of the Interna-
tional Convention for the Protection of All Persons from 
Enforced Disappearance, among many others. It oper-
ates as a founding notion and general principle in the 
Convention on the Rights of Persons with Disabilities,124 
as well as informing the operational aspects of the 
Convention.125 

55.  Dignity is included in the preambles of most regional 
human rights instruments, including the American Con-
vention on Human Rights; the Inter-American Conven-
tion on Forced Disappearance of Persons; the  2004 
revised Arab Charter on Human Rights; the Protocol to 
the African Charter on Human and Peoples’ Rights on the 
Establishment of an African Court on Human and Peo-
ples’ Rights; Protocol No. 13 to the Convention for the 
Protection of Human Rights and Fundamental Freedoms, 
concerning the abolition of the death penalty in all cir-
cumstances; and the Charter of Fundamental Rights of the 
European Union. 

56.  Human dignity has also inspired the opinions of 
many members of ICJ. Writing separately in the  1971 
South  West Africa case, Vice-President Ammoun noted 
that: 

It is not by mere chance that in Article 1 of the Universal Declaration 
of the Rights of Man there stands, so worded, this primordial principle 
or axiom: “All human beings are born free and equal in dignity and 
rights”. From this first principle flow most rights and freedoms.

…

As is plain from the texts of its many resolutions, what decided the 
United Nations to penalize South Africa’s conduct was much less the 
non-compliance over reports and petitions than the flagrant violation 
of the most essential principles of humanity, principles protected by 
the sanction of international law: equality, of which apartheid is the 
negation; freedom, which finds expression in the right of peoples to 
self-determination; and the dignity of the human person, which has 
been profoundly injured by the measures applied to non-White human 
beings.126

124 General Assembly resolution 61/106, annex I, art. 3 (establish-
ing as a general principle the “inherent dignity, individual autonomy 
including the freedom to make one’s own choices, and independence of 
persons”) and art. 1 (purpose is to promote full and equal enjoyment of 
fundamental freedoms by all persons with disabilities, and to promote 
respect for their inherent dignity).

125 Arts. 16, 24 and 25.
126 Legal Consequences for States of the Continued Presence of South 

Africa in Namibia (South West Africa) notwithstanding Security Council 
resolution 276 (1970), advisory opinion, I.C.J. Reports 1971, p. 16.

Chapter II

Human dignity
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Dissenting in the 1966 South West Africa judgment, Judge 
Tanaka also invoked the principle of human dignity.127 
Likewise, in addressing in the judgment on preliminary 
objections in the case of Application of the Convention on 
the Prevention and Punishment of the Crime of Genocide, 
the question of succession to the Convention on the Pre-
vention and Punishment of the Crime of Genocide, Judge 
Weeramantry stressed that individual dignity represents 
“one of the principal concerns of the contemporary inter-
national legal system”128 and argued that “human rights 
and humanitarian treaties involve no loss of sovereignty 
or autonomy of the new State, but are merely in line with 
general principles of protection that flow from the inher-
ent dignity of every human being which is the very foun-
dation of the United Nations Charter”.129 The dignity of 
the human person is also stressed as a central concern in 
separate and dissenting opinions in several other cases 
before the Court.130 

57.  The notion of dignity has also been applied widely 
by the European Court of Human Rights. Thus, in the 
Tyrer case, a certain form of corporal punishment was 
deemed contrary to human dignity131 and, since then, sev-
eral other decisions have referred expressly to the same 
idea.132 Even when pondering the right to life, the Euro-
pean Court of Human Rights held:

The very essence of the Convention is respect for human dignity 
and human freedom. Without in any way negating the principle of sanc-
tity of life protected under the Convention, the Court considers that it 
is under Article 8 that notions of the quality of life take on significance. 
In an era of growing medical sophistication combined with longer 
life expectancies, many people are concerned that they should not be 
forced to linger on in old age or in states of advanced physical or mental 

127 South West Africa, Second Phase, Judgment, I.C.J. Reports 1966, 
pp. 308 and 312. (“[A]ll human beings are equal before the law and 
have equal opportunities without regard to religion, race, language, 
sex, social groups, etc. As persons they have the dignity to be treated 
as such. This is the principle of equality which constitutes one of the 
fundamental human rights and freedoms which are universal to all man-
kind… The Respondent probably being aware of the unreasonableness 
in such hard cases, tries to explain it as a necessary sacrifice which 
should be paid by individuals for the maintenance of social security. 
But it is unjust to require a sacrifice for the sake of social security when 
this sacrifice is of such importance as humiliation of the dignity of the 
personality.”)

128 Application of the Convention on the Prevention and Punish-
ment of the Crime of Genocide, Preliminary Objections, Judgment, 
I.C.J. Reports 1996, p. 595 (separate opinion by Judge Weeramantry).

129 Ibid., p. 645.
130 See, for example, Legal Consequences of the Construction 

of a Wall in the Occupied Palestinian Territory, Advisory Opinion, 
I.C.J.  Reports  2004, p.  255 (separate opinion of Judge Elaraby); 
Legality of the Threat or Use of Nuclear Weapons, Advisory Opin-
ion, I.C.J. Reports 1996, p. 433 (dissenting opinion of Judge Weera-
mantry, arguing that the use of nuclear weapons is illegal in any cir-
cumstances because it “contradicts the fundamental principle of the 
dignity and worth of the human person”); compare with Avena and 
Other Mexican Nationals (Mexico v. United States of America), Judg-
ment, I.C.J. Reports 2004, p. 32 (recounting Mexico’s contention that 
its nationals had been “subjected to criminal proceedings without the 
fairness and dignity to which each person is entitled”); see generally 
McCrudden, “Human dignity and judicial interpretation of human 
rights”, pp. 682 and 683.

131 ECHR, Tyrer v. United Kingdom, Series A, No. 26.
132 See, inter alia, ECHR, Bock v. Germany (1990), Series A, No. 150; 

S.W.  v. United  Kingdom, Series  A, No.  335-B; C.R.  v. United  King-
dom (1995), Series A, No. 335-C; Ribitsch v. Austria (1995), Series A, 
No. 336; and Goodwin v. United Kingdom (2002), 2002–VI.

decrepitude which conflict with strongly held ideas of self and personal 
identity.133

58.  Human dignity also plays a fundamental role in the 
constitutions of many nations.134 For example, the Con-
stitution of Germany holds, “The dignity of man shall 
be inviolable. To respect and protect it shall be the duty 
of all state authority”;135 and the constitution of South 
Africa notes that the nation is founded on human dignity 
and “affirms the democratic values of human dignity, 
equality, and freedom”.136 Many constitutions express 
similar principles.137 Even where the value of dignity is 
not expressed in a nation’s fundamental rights documents, 
the concept is often invoked in that State’s constitutional 
jurisprudence.138 

59.  The concept of human dignity also stands at the cen-
tre of many instruments developed by the international 
community to guide humanitarian relief operations. The 
Mohonk Criteria holds that: “Everyone has the right to 
request and receive humanitarian aid necessary to sus-
tain life and dignity”.139 In its resolution on humanitar-
ian assistance adopted in Bruges, Belgium, in 2003, the 
International Law Institute noted: “Leaving the victims 
of disaster without humanitarian assistance constitutes 
a threat to human life and an offence to human dignity 
and therefore a violation of fundamental human rights”.140 
Furthermore, in the Guiding Principles on Internal Dis-
placement, the concept of dignity guides provisions relat-
ing to displacement, fundamental rights and return and 
resettlement.141 The Guidelines recently adopted by IFRC 
likewise oblige assisting actors to “respect the human dig-
nity of disaster-affected persons at all times”.142 

133 ECHR, Pretty v. United Kingdom (2002), 2002-III, para. 65.
134 See generally Chaskalson, “Human dignity as a constitutional 

value”. 
135 Art. 1 (1).
136 Art. 7, para. 1; see also arts. 1 and 10.
137 See, for example, Basic Laws of Israel, Human Dignity and Lib-

erty, art. 1 (“The purpose of this Basic Law is to protect human dig-
nity and liberty.”); Constitution of Brazil, art. 1  (III); Constitution of 
Hungary, art. 54, para. 1 (“In the Republic of Hungary everyone has 
the inherent right to life and to human dignity. No one shall be arbitrar-
ily denied of these rights.”); Constitution of Nigeria, arts. 17 and 34; 
Constitution of China, art. 38 (“The personal dignity of citizens of the 
People’s Republic of China is inviolable.”); Constitution of Colombia, 
art. 1 (declaring that the State is founded in the respect for human dig-
nity); Constitution of Thailand, chap. 1, art. 4. See also Constitutional 
Proclamation of Egypt (“having realized that man’s humanity and dig-
nity are the torches that guide and direct the course of the enormous 
development of mankind towards its supreme ideals”); Constitution of 
India, preamble (“assuring the dignity of the individual”).

138 This is the case, for example, in the United States; see, for exam-
ple, Roper, Superintendent, Potosi Correctional Center  v. Simmons 
(United  States Reports, vol.  543, p.  551, 2005, rejecting Miranda  v. 
Arizona, 384 U.S. 436 (1966), noting the connection between human 
dignity and the principle against self-incrimination). Similarly, in Can-
ada, justices often invoke the principle to deal with serious deprivations 
of rights; see, for example, Kindler v. Canada (1992), Canada Supreme 
Court Reports, part 1, 1991, vol. 2, p. 793 (Judge Cory, dissenting).

139 Ebersole (footnote 110 above), p. 196. See also Hardcastle and 
Chua, “Humanitarian assistance: towards a right of access to victims 
of natural disasters” (offering similar language); Guiding Principles on 
the Right to Humanitarian Assistance, principle 3 (a), adopted by the 
Council of the International Institute of Humanitarian Law (1993).

140 Yearbook, p. 268.
141 E/CN.4/1998/53/Add.2, annex.
142 Guideline 4.1, Guidelines (footnote 66 above), p. 12.
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60.  In his fifth report on the expulsion of aliens, in 2009, 
submitted to the Commission at its last session, the Spe-
cial Rapporteur, Kamto, discussed the concept of dignity 
and proposed a draft article, later revised, on the obliga-
tion to respect the dignity of persons being expelled.143 
The Commission is yet to take a position on that proposal.

61.  The Special Rapporteur concludes that dignity 
embodies the evolution beyond a mere contractual under-
standing of the protection of persons under international 

143 Yearbook  … 2009, vol.  II (Part  One), document  A/CN.4/611 
and  Corr.1, Fifth report on the expulsion of aliens, draft article  10, 
p. 143; and document A/CN.4/617, p. 170, Draft articles on protection 
of the human rights of persons who have been or are being expelled, 
as restructured by the Special Rapporteur, Mr. Maurice Kamto, in the 
light of the plenary debate during the first part of the sixty-first session, 
draft article 9.

law, and points to a true international community, based 
on the respect of human beings in their dignity.144 Such a 
notion naturally inspires also the protection of persons in 
the event of disasters, and should guide the efforts of the 
Commission in the present undertaking. 

62.  In the light of the foregoing, the Special Rapporteur 
proposes the following draft article on human dignity:

“Draft article 7.  Human dignity

“For the purposes of the present draft articles, States, 
competent international organizations and other relevant 
actors shall respect and protect Human Dignity.”

144 See Simma, “From bilateralism to community interest in inter-
national law”.

Chapter III

The responsibility of the affected State

63.  The Commission, having established that the indi-
vidual, as a bearer of rights and as a person with essential 
needs, stands at the centre of its work on the topic (see 
draft article 2), the Special Rapporteur will now consider 
the role and responsibility of the affected State towards 
the persons found within its territory. The inquiry will 
highlight the fact that the territorial State (i.e. the affected 
State), and not a third State or organization, has the pri-
mary responsibility to protect disaster victims on its ter-
ritory. In doing so, the Special Rapporteur will address a 
central concern previously expressed by several members 
of the Commission.145 

A.  Sovereignty and non-intervention

64.  In determining the role and responsibility of the 
affected State, mention must be made of the principles 
of State sovereignty and non-intervention. Although both 
principles are well established in international law, their 
restatement is convenient for the purposes of the present 
report.

65.  The principle of State sovereignty is rooted in the 
fundamental notion of sovereign equality, a concept that 
de Vattel illustrated by noting that nations are “free, inde-
pendent, and equal,”146 and that “a dwarf is as much a man 
as a giant is; a small republic is no less a sovereign State 
than the most powerful kingdom”.147 This understanding 
implies the more specific notions of independence and 
territorial sovereignty, whereby, within its own territory, 
a State can exercise its functions to the exclusion of all 
others.148 Thus understood, sovereignty is regarded as a 

145 See, for example, Yearbook … 2009, vol. II (Part Two), paras. 162 
and 167.

146 De Vattel, The Law of Nations or the Principles of Natural Law 
Applied to the Conduct and to the Affairs of Nations and of Sovereigns, 
vol. III, p. 7, para. 21.

147  Ibid., para. 18.
148 Permanent Court of Arbitration, Island of Palmas (Netherlands/

United States of America), award of 4 April 1928 (UNRIAA, vol.  II 
(Sales No. 1949.V.1), p. 829.

fundamental principle in the international order,149 and its 
existence and validity have been recognized by States in 
numerous international instruments.

66.  Suffice it to mention the Charter of the United 
Nations, which enshrines the principle of the sovereign 
equality of States in the following terms:

Article 2

The Organization and its Members, in pursuit of the purposes stated 
in Article 1, shall act in accordance with the following principles. 

1.  The Organization is based on the principle of the sovereign 
equality of all its Members.

67.  Subsequently, members of the United Nations have 
reiterated the importance of this principle. In the Dec-
laration on Principles of International Law Concerning 
Friendly Relations and Cooperation among States in 
accordance with the Charter of the United Nations, Mem-
ber States reaffirmed “the basic importance of sovereign 
equality and [stressed] that the purposes of the United 
Nations can be implemented only if States enjoy sover-
eign equality and comply fully with the requirements of 
this principle in their international relations”. Further-
more, the operative language of this declaration pro-
claimed that, “All States enjoy sovereign equality. They 
have equal rights and duties and are equal members of the 
international community”.150

68.  International tribunals have widely recognized State 
sovereignty as a fundamental principle of international 
law. In 1928, in the Island of Palmas case, Max Huber 
noted that “[i]nternational law has established this princi-
ple of the exclusive competence of the State in regard to 
its own territory as the point of departure in settling most 
questions that concern international relations”.151 ICJ 

149 Corfu Channel case (see footnote 99 above), p. 4.
150 General Assembly resolution 2625 (XXV) of 24 October 1970, 

annex, 12th preambular paragraph, the principle of sovereign equality 
of States, first paragraph.

151 Island of Palmas case (see footnote 148 above).
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stated in 1949, in the Corfu Channel case, that “between 
independent States respect for territorial sovereignty is an 
essential foundation of international relations”.152 These 
statements tend to characterize sovereignty as a general 
principle of law. Subsequently, ICJ made clear that State 
sovereignty is also part of customary international law.153 

69.  The concepts of sovereign equality and territorial 
sovereignty are widely invoked in the context of disas-
ter response. In the guiding principles annexed to General 
Assembly resolution  46/182 of  19  December  1991, the 
most significant on the subject, the Assembly held:

The sovereignty, territorial integrity and national unity of States 
must be fully respected in accordance with the Charter of the United 
Nations. In this context, humanitarian assistance should be provided 
with the consent of the affected country and in principle on the basis of 
an appeal by the affected country.154

Previous efforts to draft multilateral treaties on the subject 
of disaster response have invoked sovereignty as a cen-
tral principle.155 Likewise, the Framework Convention on 
civil defence assistance provides: “All offers of assistance 
shall respect the sovereignty, independence and territorial 
integrity of the Beneficiary State ...”.156 The agreement 
recently concluded by ASEAN likewise contains such a 
statement.157 

70.  It is also worth noting that the Commission, in 
its work on the non-navigational uses of international 
watercourses, has stated in a general way the relation-
ship between sovereignty and the duty of cooperation 
among States. The Commission considered that the sov-
ereign equality of States informs the manner in which 
they must cooperate for common ends, noting that 
“Watercourse States shall cooperate on the basis of sov-
ereign equality, territorial integrity and mutual benefit 
...”.158 This provision points in the direction to be fol-
lowed when considering the relationship between sover-
eignty and draft article 5 as provisionally adopted by the 
Drafting Committee.159 

152 I.C.J. Reports 1949, p. 35.
153 Military and Paramilitary Activities in and against Nicara-

gua (Nicaragua v. United States of America), Merits, Judgment, 
I.C.J. Reports 1986, p. 111, para. 212 (noting that the concept of sover-
eignty “extends to the internal waters and territorial sea of every State 
and to the air space above its territory”).

154 Guiding principle 3.
155 Draft convention on expediting the delivery of emergency as-

sistance (A/39/267/Add.2-E/1984/96/Add.2) (“Respect for the sov-
ereignty of the Receiving State and non-interference in its internal 
affairs”); see also the Convention establishing an International Relief 
Union, art. 4 (“Action … in any country is subject to the consent of the 
Government thereof”).

156 Art. 3 (b). It is notable, however, that direct references to sover-
eignty are lacking in several major treaties, including the Tampere Con-
vention on the Provision of Telecommunication Resources for Disaster 
Mitigation and Relief Operations and the Convention on Assistance in 
the Case of a Nuclear Accident or Radiological Emergency. 

157 ASEAN Agreement on Disaster Management and Emergency 
Response (“The sovereignty, territorial integrity and national unity of 
the Parties shall be respected, in accordance with the Charter of the 
United Nations and the Treaty of Amity and Cooperation in Southeast 
Asia, in the implementation of this Agreement”) (art. 3, para. 1).

158 Draft article 8 on the law of the non-navigational uses of inter-
national watercourses (Yearbook … 1994, vol.  II (Part Two), p. 111); 
see also Convention on the law of the non-navigational uses of interna-
tional watercourses, art. 8.

159 See footnote 4 above.

71.  In connection with the principle of State sover-
eignty, the principle of non-intervention serves to ensure 
that the sovereign equality of States is preserved.160 In this 
sense, the Charter of the United Nations declares in its 
Article 2, paragraph 7 that:

Nothing contained in the present Charter shall authorize the United 
Nations to intervene in matters which are essentially within the domes-
tic jurisdiction of any State or shall require the Members to submit 
such matters to settlement under the present Charter; but this princi-
ple shall not prejudice the application of enforcement measures under 
Chapter VII.

72.  In direct reference to intervention by States in the 
internal affairs of other States, the General Assembly has 
emphasized: 

The strict observance by States of the obligation not to intervene in 
the affairs of any other State is an essential condition to ensure that 
nations live together in peace with one another, since the practice of any 
form of intervention not only violates the spirit and letter of the Charter, 
but also leads to the creation of situations which threaten international 
peace and security.161

In addition, as was stated by the Assembly, non-interven-
tion implies: “No State has the right to intervene, directly 
or indirectly, for any reason whatever, in the internal or 
external affairs of any other State.”162

73.  This principle has likewise been recognized as a 
rule of customary international law by ICJ, which stated 
in the case of Military and Paramilitary Activities in 
and against Nicaragua (Nicaragua v. United States of 
America), that “though examples of trespass against this 
principle are not infrequent, the Court considers that it is 
part and parcel of customary international law”.163 The 
Court, in the Corfu Channel case of 1949, had foreshad-
owed this conclusion.164 

74.  From the firmly established principles of interna-
tional law mentioned above, it is clear that a State affected 
by a disaster has the freedom to adopt whatever measures 
it sees fit to ensure the protection of the persons found 
within its territory. In addition, as a consequence, no other 
State may legally intervene in the process of response to a 
disaster in a unilateral manner: third parties must instead 
seek to cooperate with the affected State in accordance 
with article  5, as provisionally adopted by the Drafting 
Committee.165

75.  The correlating principles of sovereignty and non-
intervention presuppose a given domestic sphere, or a 
domaine réservé, over which a State may exercise its 

160 Military and Paramilitary Activities in and against Nicara-
gua (Nicaragua v. United States of America), Merits, Judgment, 
I.C.J. Reports 1986, p. 106, para. 202.

161 Declaration on Principles of International Law Concerning 
Friendly Relations and Cooperation among States in accordance with 
the Charter of the United Nations, preamble (General Assembly reso-
lution  2625  (XXV) of  24  October 1970, annex, eighth preambular 
paragraph).

162 Declaration on the Inadmissibility of Intervention in the Domes-
tic Affairs of States and the Protection of Their Independence and 
Sovereignty, General Assembly resolution  2131  (XX) of  21  Decem-
ber 1965, para. 1.

163 Merits, Judgment, I.C.J. Reports 1986, p. 106, para. 202.
164 I.C.J. Reports 1949, p. 35.
165 See footnote 4 above.
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exclusive authority. This sovereign authority remains cen-
tral to the concept of statehood, but it is by no means abso-
lute. When it comes to the life, health and bodily integrity 
of the individual person, areas of law such as international 
minimum standards, humanitarian law and human rights 
law demonstrate that principles such as sovereignty and 
non-intervention constitute a starting point for the ana-
lysis, not a conclusion. Moreover, as some jurists have 
argued, the concept of sovereignty itself places obliga-
tions on States. Already in  1949, Judge Álvarez, in his 
separate opinion in the Corfu Channel case, explained: 

By sovereignty, we understand the whole body of rights and attrib-
utes which a State possesses in its territory to the exclusion of all other 
States, and also in its relations with other States. Sovereignty confers 
rights upon States and imposes obligations on them.166

B.  Primary responsibility of the affected State

76.  International law has long recognized that the 
Government of a State is best positioned to gauge the grav-
ity of emergency situations, and to implement responsive 
policies. One example may be seen in the “margin of appre-
ciation” given by the European Court of Human Rights 
to domestic authorities in determining the existence of a 
“public emergency”. Most recently, the Court held in 2009 
that “the national authorities are in principle better placed 
than the international judge to decide” on the presence of 
such an emergency.167 The law of internal armed conflicts 
provides another example that is perhaps more directly rel-
evant to the present undertaking. Protocol additional to the 
Geneva Conventions of 12 August 1949, and relating to the 
protection of victims of non-international armed conflicts 
(Protocol  II), governing situations of non-international 
armed conflict, reflects “the principle that States are pri-
marily responsible for organizing relief”, and that “relief 
societies, such as the Red Cross and Red Crescent play 
an auxiliary role”.168 This understanding provides a useful 
starting point in the context of the present topic. As far as 
disasters are concerned, the principles of sovereignty and 
non-intervention find their expression in the acknowledge-
ment that the State affected by the disaster has the primary 
responsibility for the protection of persons on its territory.169

77.  The General Assembly has, numerous times, reaf-
firmed the primacy of the affected State in disaster 
response.170 In the above-mentioned guiding principles 
annexed to General Assembly resolution  46/182, the 
Assembly held that:

166 I.C.J. Reports 1949, p. 43.
167 A. and Others v. the United Kingdom, No. 3455/05, ECHR 2009, 

para. 173.
168 Sandoz, “Protocol II”, in Commentary on the Additional Proto-

cols of  8  June  1977 to the Geneva Conventions of  12 August  1949, 
para. 4871. This section of the commentary refers to article 18 (1) of 
Additional Protocol II, which holds that relief societies may offer their 
services to the national Government, implying that the Government has 
a right to refuse. The Protocol does, however, contemplate that, in some 
situations, relief actions must take place (see ibid., para. 4885).

169 This has also been understood as the principle of “subsidiary 
function”. See the comments of the delegation of France to the General 
Assembly concerning resolution 46/182 (A/46/PV.39, p. 72).

170 See, for example, General Assembly resolutions  38/202, 
of 20 December 1983, para. 4; 43/131, of 8 December 1988, para. 2; 
and 45/100, of 14 December 1990, para. 2 (affirming “the sovereignty 
of affected States and their primary role in the initiation, organization, 
coordination and implementation of humanitarian assistance within 
their respective territories”).

Each State has the responsibility first and foremost to take care of 
the victims of natural disasters and other emergencies occurring on its 
territory. Hence, the affected State has the primary role in the initiation, 
organization, coordination, and implementation of humanitarian assis-
tance within its territory.171

More recently, the General Assembly reaffirmed this prin-
ciple in its resolution 63/141, of 11 December 2008, on 
international cooperation on humanitarian assistance,172 
and in resolution 64/251, of 22 January 2010, following 
the earthquake in Haiti. 

78.  Two general consequences flow from the primacy 
of the affected State in disaster response. First is the rec-
ognition that the affected State bears the ultimate respon-
sibility for protecting disaster victims on its territory and 
that it has the primary role in facilitating, coordinating 
and overseeing relief operations on its territory. The other 
general conclusion is that international relief operations 
require the consent of the affected State.173 The remainder 
of this section shall consider each element in some detail.

1. D irection, control, coordination and supervision

79.  A prototypical articulation of the primary role of the 
affected State may be found in the draft Convention on 
Expediting the Delivery of Emergency Assistance174. The 
draft Convention holds that: 

The receiving State shall have, within its territory, responsibility for 
facilitating the coordination of operations to meet the situation created 
by the disaster.175

The draft Convention, then, highlights the facilitative role 
of the State receiving emergency aid. The provision does 
not emphasize that this role is primary, nor does it clearly 
state that the affected nation has the foremost obligation to 
deliver humanitarian assistance and to protect persons on its 
territory. Moreover, it does not directly address the State’s 
role in initiating, supervising, organizing and controlling 
operations, although the draft treaty, read as a whole, may 
make it clear that these aspects of disaster response are pri-
marily within the prerogative of the affected State. 

80.  Subsequent multilateral instruments modify the for-
mula articulated by the draft Convention on Expediting 
the Delivery of Emergency Assistance, focusing on the 
supervisory role of the affected State. For example, the 
Convention on Assistance in the Case of a Nuclear Acci-
dent or Radiological Emergency176 states:

171 Guiding principle 4.
172 Fourth preambular paragraph (“Emphasizing that the affected 

State has the primary responsibility in the initiation, organization, coor-
dination and implementation of humanitarian assistance within its terri-
tory and in the facilitation of the work of humanitarian organizations in 
mitigating the consequences of natural disasters”).

173 This is also stated by the General Assembly in guiding princi-
ple 3 annexed to resolution 46/182 (“humanitarian assistance should be 
provided with the consent of the affected country and in principle on the 
basis of an appeal by the affected country”).

174 A/39/267/Add.2-E/1984/96/Add.2.
175 Art. 3, para. 2. Note that the draft convention emphasizes “respect 

for the sovereignty of the receiving State and non-interference in its 
internal affairs” (art.  3, para.  1  (a)). Also, the convention’s scope of 
application may be read to indicate that the treaty would have applied 
only when assistance operations had begun, and not to the initiation 
phase (art. 4).

176 Art. 3 (a).
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The overall direction, control, coordination and supervision of the as-
sistance shall be the responsibility within its territory of the requesting 
State.

Similar formulations were employed by the Agreement 
establishing the Caribbean Disaster Emergency Response 
Agency,177 by the Inter-American Convention to Facili-
tate Disaster Assistance,178 and by the Convention on the 
Transboundary Effects of Industrial Accidents.179 The 
provisions in these instruments clarify the State’s unique 
and sovereign role in controlling disaster assistance on its 
territory. The State is not only a conduit for international 
cooperation and coordination; it also exercises final con-
trol over the manner in which relief operations are carried 
out.

81.  A plethora of bilateral agreements, concluded in 
the same time period as the above conventions, simi-
larly describe the role of the State affected by a natural 
or man-made disaster. Because of the bilateral nature of 
these treaties, they focus almost exclusively on the opera-
tional aspects of disaster relief, giving little mention to the 
broader principles of sovereignty and non-intervention. 
One typical treaty provision states:

The coordinating body of the requesting State shall be responsible 
for directing the operations. It shall establish guidelines for and possible 
limits of the operations assigned to the emergency teams of the other 
State without, however, intervening in operational arrangements.180 

A similar treaty concluded among the Nordic States held, 
in relevant part, “The authorities of the State seeking as-
sistance shall have full responsibility for directing opera-
tions at the site of the accident”.181 Bilateral treaties on 
disaster response continue to stress that the responsibility 
for operational coordination and direction lies with the 
State requesting assistance.182

82.  The Tampere Convention on the Provision of Tel-
ecommunication Resources for Disaster Mitigation and 
Relief Operations, covering the provision of telecom-
munications assistance, adopts language similar to that in 
the Convention on Assistance in the Case of a Nuclear 

177 Art. 16, para. 1 (“the overall direction, control, coordination and 
supervision of assistance despatched to a requesting State shall be the 
responsibility within its territory of the requesting State”).

178 Art. IV  (a), available from www.oas.org/juridico/english/
treaties/a-54.html (accessed 7 December 2015).

179 Annex X.
180 Spain and Argentina: Agreement on cooperation on disaster pre-

paredness and prevention, and mutual assistance in the event of dis-
asters (Madrid, 3  June 1988), art. XI (United Nations, Treaty Series, 
vol. 1689, No. 29123).

181 Art. 3, para. 2, Agreement on cooperation across state frontiers to 
prevent or limit damage to persons or property or to the environment 
in the case of accidents, concluded among Denmark, Finland, Norway 
and Sweden.

182 See, for example, France and Italy: Convention on the predic-
tion and prevention of major hazards and on mutual assistance in the 
event of natural or man-made disasters (Paris, 16  September  1992), 
art.  7 (United Nations, Treaty Series, vol.  1962, No. 33532, p.  369); 
Agreement between the Government of the Republic of Lithuania 
and the Government of the Republic of Belarus on cooperation in the 
field of prevention and elimination of consequences of catastrophes, 
natural disasters and serious accidents (Vilnius, 16 December 2003), 
art. 5 (ibid., vol. 2339, No. 41934, p. 203); Treaty between the Federal 
Republic of Germany and the Czech Republic concerning mutual assis-
tance in the event of disasters or serious accidents (Berlin, 19 Septem-
ber 2000), art. 8 (ibid., vol. 2292, No. 40860, p. 291).

Accident or Radiological Emergency and its contempo-
raries, but it does so in the form of a without-prejudice 
clause. The treaty states:

Nothing in this Convention shall interfere with the right of a State 
Party, under its national law, to direct, control, coordinate and supervise 
telecommunication assistance provided under this Convention within 
its territory.183

This phrasing is significant, because it indicates that the 
right of an affected State to oversee disaster response on 
its territory is a pre-existing one, inherent either in the 
general principles of sovereignty and non-intervention or 
in customary international law, and that the treaty need 
not grant this right explicitly to the States parties. The sec-
ond innovation of the Tampere Convention provision is 
the reference to national law, indicating that an affected 
State properly exercises control over relief operations 
when it does so in accordance with its own laws. 

83.  The ASEAN Agreement on Disaster Management 
and Emergency Response offers a unique articulation 
of the primary role of the affected State. The Agreement 
invokes the principles of sovereignty and non-intervention, 
the Charter of the United Nations and the Treaty of Amity 
and Cooperation in Southeast Asia, and notes that “each 
affected Party shall have the primary responsibility to 
respond to disasters occurring within its territory. But the 
treaty also contains a provision similar to the Tampere Con-
vention and the Convention on Nuclear Accidents, holding 
that “The Requesting or Receiving Party shall exercise the 
overall direction, control, coordination and supervision of 
the assistance within its territory” (art. 3, para. 2).

84.  The primary responsibility of the affected State also 
plays a founding role in many draft principles and guide-
lines developed by humanitarian actors and independent 
experts. Some instruments prepared by the International 
Red Cross and Red Crescent Movement discuss the prin-
ciple of primary responsibility in much the same way as 
the above-mentioned treaties. The Code of Conduct for 
the International Red Cross and Red Crescent Movement 
and NGOs in Disaster Relief states that “overall plan-
ning and coordination of relief efforts is ultimately the 
responsibility of the host government”.184 More recently, 
the Guidelines for the Domestic Facilitation and Regu-
lation of International Disaster Relief and Initial Recov-
ery Assistance of IFRC stated in article 3, paragraph 1: 
“Affected States have the primary responsibility to ensure 
disaster risk reduction, relief and recovery assistance in 
their territory”. The Guidelines further elaborate on this 
principle in article 3, paragraph 3, in terms similar to the 
ASEAN Agreement and others:

Affected States have the sovereign right to coordinate, regulate and 
monitor, disaster relief and recovery assistance provided by assisting 
actors on their territory, consistent with international law.

These provisions offer strong evidence that the primary 
responsibility of the affected State is a principle endorsed 
both by States and by humanitarian actors.

85.  A range of international instruments also stress that 
the State has the primary responsibility for providing aid 

183 Art. 4, para. 8.
184 Code of conduct (footnote 64 above), annex VI p. 125.



	 Protection of persons in the event of disasters	 391

and protection. For example, IFRC notes in its Principles 
and Rules for disaster relief:185

Prevention of disasters, assistance to victims and reconstruction 
are first and foremost the responsibility of the public authorities. The 
International Federation of Red Cross and Red Crescent Societies... will 
actively offer assistance to disaster victims through the agency of the 
National Society in a spirit of cooperation with the public authorities. 

This provision clearly focuses on the humanitarian elements 
of the State’s responsibility, as opposed to the operational 
concerns considered above. However, provisions such as 
this one also clearly establish that the affected State, not 
a third party, is generally expected to initiate and sustain 
relief operations after a disaster, and that any assistance 
from non-governmental or international actors should be 
considered auxiliary to the State’s efforts.

86.  Other instruments take an approach similar to 
the Principles of the Red Cross and Red Crescent. The 
Mohonk Criteria on Complex Emergencies, for example, 
hold that:

Primary responsibility for the protection and well-being of civilian 
populations rests with the government of the state or the authorities in 
control of the territory in which the endangered persons are located.186

The Criteria also note that insurgent groups and militias 
should be held to the same obligations as governments 
in this regard. Like the Red Cross Principles, the Criteria 
emphasize the State’s function in providing humanitarian 
aid, but, where the Red Cross focuses on preventing and 
responding to a disaster, the Criteria emphasize the pro-
tection and dignity of affected individuals.

87.  The above approach is also reflected in the Guid-
ing Principles on the Right to Humanitarian Assistance 
of  1993 of the International Institute of Humanitarian 
Law, which emphasize that the “primary responsibility 
to protect and assist the victims of emergencies” rests 
with the territorial State. Likewise, the Guiding Princi-
ples on Internal Displacement emphasize the provision of 
assistance:

National authorities have the primary duty and responsibility to 
provide protection and humanitarian assistance to internally displaced 
persons within their jurisdiction.187

88.  Recent instruments regarding disaster response tend 
to meld the operational approach of the treaty instruments 
with the humanitarian focus of the Mohonk Criteria and 
similar documents. The Humanitarian Charter of the 
Sphere Project,188 first published in 2000, accomplishes 
this by implying that the primacy of the affected State 

185 Principle 3.1, 26th International Conference of the International 
Red Cross and Red Crescent Movement, held in Geneva, 3–7 Decem-
ber  1995, International Review of the Red Cross, No.  310 (January
February 1996), annex IV, p. 103.

186 Ebersole (footnote 110 above), p. 197. The term “complex emer-
gency” is understood to refer to “a humanitarian crisis which may 
involve armed conflict and which may be exacerbated by natural disas-
ters” (ibid., p. 194, footnote 7). See also footnote 110 above.

187 E/CN.4/1998/53/Add.2, annex, principle  3, para.  1. See also 
principle 25, para. 1 (“The primary duty and responsibility for provid-
ing humanitarian assistance to internally displaced persons lies with 
national authorities”).

188 The Sphere Project, Humanitarian Charter and Minimum Stand-
ards in Disaster Response (2d ed., Geneva, 2004). The project explains 
its basis in existing law as follows: 

arises not only from classically Westphalian principles of 
sovereignty and non-intervention, but also from the right 
of all peoples to dignity and self-determination:

We recognize that it is firstly through their own efforts that the basic 
needs of people affected by calamity or armed conflict are met, and we 
acknowledge the primary role and responsibility of the state to provide 
assistance when people’s capacity to cope has been exceeded.189

The approach of the Sphere Project reminds the reader 
that local initiation and oversight of disaster assistance is 
closely associated with the autonomy and dignity of the 
affected population.

89.  The resolution on humanitarian assistance adopted 
by the Institute of International Law in Bruges, Belgium, 
in 2003 offers a more explicit combination of the humani-
tarian and operational aspects of this principle. The Insti-
tute stated:

The affected State has the duty to take care of the victims of dis-
aster in its territory and has therefore the primary responsibility in the 
organization, provision and distribution of humanitarian assistance. As 
a result, it has the duty to take the necessary measures to prevent the 
misappropriation of humanitarian assistance and other abuses.190

The Institute provision thus links the primary respon-
sibility of the affected State to the right of all peoples to 
humanitarian assistance in the event of a disaster. Other 
instruments have instead focused on the principle of inter-
national cooperation.191 The Bruges resolution is useful in 
that it focuses both on the State’s role as an organizer and 
facilitator, and on the State’s responsibilities in the actual 
provision of assistance. Such an approach may provide a 
useful point of departure for the Commission’s work.

2. C onsent

90.  In formulating a draft article on the primary respon-
sibility of the affected State, the Special Rapporteur also 
finds it necessary to deal with the requirement that humani-
tarian aid be provided only with the consent of the affected 
State. The foregoing discussion focused on what may be 
termed the “internal” aspects of the State’s responsibilities, 
highlighting the State’s role in managing, organizing and 
providing relief within its territory. On the other hand, the 
consent requirement is of a primarily “external” charac-
ter, governing the affected State’s relationships with other 
international actors in the wake of a disaster.

“The cornerstone of the handbook is the Humanitarian Charter, 
which is based on the principles and provisions of international human-
itarian law, international human rights law, refugee law and the Code of 
Conduct for the International Red Cross and Red Crescent Movement 
and Non-Governmental Organizations (NGOs) in Disaster Relief. The 
Charter describes the core principles that govern humanitarian action 
and reasserts the right of populations affected by disaster, whether 
natural or man-made (including armed conflict), to protection and as-
sistance. It also reasserts the right of disaster-affected populations to 
life with dignity.” (p. 5)

189 Ibid., p. 20, para. 2.1.
190 Yearbook, p. 268.
191 See Hyogo Framework for Action 2005–2015: Building the 

Resilience of Nations and Communities to Disasters (A/CONF.206/6 
and Corr.1, chap. I, resolution 2) (“Taking into account the importance 
of international cooperation and partnerships, each State has the pri-
mary responsibility for its own sustainable development and for taking 
effective measures to reduce disaster risk, including for the protection 
of people on its territory, infrastructure and other national assets from 
the impact of disasters” (para. 13 (b)).
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91.  The requirement of consent played a central role in 
the first major treaty on disaster relief. The Convention and 
Statute Establishing an International Relief Union held:

Action by the International Relief Union in any country is subject to 
the consent of the Government thereof.192

This provision, though no longer in force, provides a use-
ful starting point for the investigation. The phrase “sub-
ject to” implies that State consent continues to be required 
for the duration of the relief operation. In other words, the 
approval of the affected State is required for the initiation 
of international assistance, and, should the affected State 
at any time withdraw its consent, relief operations must 
cease. While this provision was limited to actions taken 
by the International Relief Union, subsequent instruments 
would make clear that consent is required for all interna-
tional relief efforts.

92.  The consent requirement also appears in analo-
gous treaty provisions in the law of armed conflict. In the 
context of international armed conflicts, Protocol addi-
tional to the Geneva Conventions of  12  August  1949, 
and relating to the protection of victims of international 
armed conflicts (Protocol I), for example, holds that relief 
actions “shall be undertaken, subject to the agreement 
of the Parties concerned” when the civilian population 
is inadequately supplied.193 Protocol additional to the 
Geneva Conventions of 12 August 1949, and relating to 
the protection of victims of non-international armed con-
flicts (Protocol II), governing non-international conflicts, 
states that, if the civilian population is suffering “undue 
hardship”, relief actions “shall be undertaken subject to 
the consent of the High Contracting Party concerned”.194

93.  The consent requirement is present in several multi-
lateral treaties governing disaster relief. For example, the 
Tampere Convention (art. 4, para. 5) states:

No telecommunication assistance shall be provided pursuant to 
this Convention without the consent of the requesting State Party. The 
requesting State Party shall retain the authority to reject all or part of 
any telecommunication assistance offered pursuant to this Convention 
in accordance with the requesting State Party’s existing national law 
and policy.

As with the Convention and Statute Establishing an Inter-
national Relief Union, the Tampere Convention does 
not establish that consent is always required for disas-
ter relief, but only that assistance may not be provided 
in accordance with that Convention without the receiv-
ing State’s approval. The second sentence, concerning the 
State’s right to reject assistance, is a helpful one, but it is 
language that may be more usefully considered in a sub-
sequent report by the Special Rapporteur dealing directly 
with offers and acceptance of relief.

94.  The Framework Convention on civil defence as-
sistance offers a more restrictive version of the consent 
requirement than that articulated in the Tampere Conven-
tion. Article 3 (a) of the Framework Convention provides:

Only assistance requested by the Beneficiary State or proposed by 
the Supporting State and accepted by the Beneficiary State may take 
place. 

192 Art. 4.
193 Art. 70, para. 1.
194 Art. 18, para. 2.

This provision purports to govern all actions by a disaster 
response or prevention unit belonging to one State, taken 
for the benefit of another (see art. 1 (d)). Thus, the provi-
sion indicates that, among States party to that Conven-
tion, no international assistance may take place without 
the consent of the territorial State. The ASEAN Agree-
ment on Disaster Management and Emergency Response 
includes a similar provision (in art.  3, para.  1), stating 
that “external assistance or offers of assistance shall only 
be provided upon the request or with the consent of the 
affected Party”.

95.  Other multilateral conventions do not contain an 
explicit reference to the consent rule, because they pur-
port to govern only the provision of assistance that is 
expressly accepted by the receiving State. This is the 
case with the Convention on Assistance in the Case of 
a Nuclear Accident or Radiological Emergency, which 
contemplates (in art. 2) a detailed request for assistance, 
which is considered in good faith by other States parties. 
The Inter-American Convention to Facilitate Disaster 
Assistance explicitly limits its scope only to situations in 
which “a state party furnishes assistance in response to a 
request from another state party, except as they otherwise 
agree” (art. 1). 

96.  Given the foregoing, the Special Rapporteur is of 
the opinion that the primary responsibility of the affected 
State, as expressed through its operational control of dis-
aster relief and through the consent requirement, consti-
tutes a general rule governing humanitarian assistance. 
Therefore, it is possible to propose the following draft 
article:

“Draft article 8.  Primary responsibility  
of the affected State

“1.  The affected State has the primary responsibility 
for the protection of persons and provision of humanitar-
ian assistance on its territory. The State retains the right, 
under its national law, to direct, control, coordinate and 
supervise such assistance within its territory. 

“2.  External assistance may be provided only with 
the consent of the affected State.”

97.  The first sentence of this article describes the pri-
mary responsibility of the State in a manner that ref-
erences the overarching theme of the Commission’s 
undertaking, which is the protection of the individual per-
son. It echoes statements in the Bruges resolution of the 
Institute of International Law and in General Assembly 
resolution 46/182, that the affected State has the primary 
responsibility to “take care” of victims on its territory, but 
it chooses the term “protection”, in reference to draft arti-
cle 1 as provisionally adopted by the Drafting Committee. 
Protection is also highlighted in the Guiding Principles on 
the Right to Humanitarian Assistance of 1993. The refer-
ence to provision of humanitarian assistance recalls the 
Principles and Rules for Red Cross and Red Crescent Dis-
aster Relief, the Bruges resolution and other instruments 
discussed above, and it serves to emphasize that this arti-
cle will focus primarily on the initiation and governance 
of relief operations.
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98.  The second sentence of paragraph  1 stresses the 
operational aspects of the State’s authority over aid opera-
tions. The terms “direct, control, coordinate and super-
vise” are found in a host of international instruments,195 
and together they constitute a well-settled understanding 
of the State’s primary role in disaster relief. The Special 
Rapporteur is of the opinion that these four verbs are suit-
ably general in scope, and that they imply the more spe-
cific terms used by other instruments, such as “facilitate”, 
“monitor” and “regulate”.196 General Assembly resolu-
tion 46/182 notes that the affected State also has the pri-
mary role in the initiation of assistance; this aspect of the 
State’s responsibility is considered in paragraph 2 of the 
draft article. In addition, the draft article incorporates the 
phrase “under its national law” from the Tampere Con-
vention. This wording serves to emphasize that the appro-
priate way for the affected State to exercise its operational 
control is through its own legal system. 

99.  Taken together, paragraph 1 reflects the “internal” 
aspect of sovereignty and the primary responsibility of 
the affected State. The provision highlights the State’s 
roles as a provider of humanitarian assistance and as 
a manager of relief operations. The Special Rappor-
teur is of the opinion that these two roles belong in the 
same provision, for they are mutually reinforcing. As 

195 For example, the Convention on Assistance in the Case of a 
Nuclear Accident or Radiological Emergency (art.  3  (a)); the Agree-
ment establishing the Caribbean Disaster Emergency Response Agency 
(art. 16); the Inter-American Convention to Facilitate Disaster Assis-
tance (art. IV); the Tampere Convention (art. 4, para. 8); and the ASEAN 
Agreement on Disaster Management and Emergency Response (art. 3, 
para. 2). 

196 For example, the Bruges resolution of the Institute of Interna-
tional Law (art. III, para. 1) (“organization, provision and distribution”) 
(Yearbook, p. 268); and the Guidelines of IFRC, guideline 3, para. 3 
(“coordinate, regulate and monitor”).

the guideline from the Sphere Project’s Humanitarian 
Charter implies, local and domestic control over disaster 
management and rehabilitation programmes constitutes 
an important element of the collective right to self-deter-
mination, as well as the individual dignity on which this 
undertaking is founded.

100.  Paragraph 2 refers to the “external” aspect of the 
State’s primary responsibility, namely the requirement 
of consent. This provision takes its basic structure from 
General Assembly resolution  46/182, but, where the 
Assembly said that assistance “should” take place with the 
State’s consent, this provision establishes a clear require-
ment. The phrase “external assistance” is taken from the 
ASEAN Agreement on Disaster Management and Emer-
gency Response, and reflects the fact that this provision 
does not purport to govern the State’s relationship with 
humanitarian actors established within its own borders.

101.  As with the other general provisions submitted by 
the Special Rapporteur, much of the subsequent work on 
this topic will involve drafting specific provisions that 
define or qualify the primary role of the affected State. 
For example, many bilateral treaties require that a host 
State provide detailed guidelines to foreign actors, set-
ting out the tasks it is willing to assign to these parties.197 
Others provide specific guidance involving the relation-
ship between the supervising body of the affected State 
and foreign assisting personnel.198 These and other related 
questions will be the subject of future reports.

197 See, for example, the Agreement between the Government of the 
Republic of Latvia and the Government of the Republic of Lithuania on 
the mutual support in the event of natural disasters and other large-scale 
accidents (United Nations, Treaty Series, vol. 2267, No. 40379, p. 135). 

198 See, for example, the Agreement establishing the Caribbean Dis-
aster Emergency Response Agency. 


