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Introduction*

A.  Inclusion of the topic in the programme of 
work of the International Law Commission 

1.  At the fifty-fourth session of the Commission in 2002, 
its Planning Group established the Working Group on the 
Long-term Programme of Work, chaired by Mr.  Alain 
Pellet,1 which was reconstituted at the Commission’s 
fifty-eighth session in 2006.2 During that quinquennium, 
the Working Group requested its members, other Com-
mission members and the Secretariat to prepare drafts on 
a number of topics. A proposal concerning international 
protection of persons in critical situations had been sub-
mitted by Mr. Maurice Kamto in 2004 for the considera-
tion of the Working Group.3 The Codification Division of 
the Office of Legal Affairs of the United Nations Secre-
tariat, which serves as the secretariat of the Commission, 
submitted proposals to the Working Group, under the 
title “International disaster relief”, during the fifty-eighth 
session of the Commission in 2006.4 At that session, 

* The Special Rapporteur wishes to express his gratitude for their 
support and advice to: Mr.  Arjen Vermeer, PhD candidate, and the 
T.M.C. Asser Instituut under the directorship of Mr.  Frans Nelissen, 
The Hague; Ms. Liz Heffernan, lecturer in law at Trinity College, Dub-
lin; Mr. Guglielmo Verdirame, lecturer in international law, Cambridge 
University, fellow of the Lauterpacht Centre for International Law under 
the directorship of Mr.  James Crawford, Whewell professor of inter-
national law, Cambridge University, United Kingdom; Mr. Sebastián 
Machado, LLM candidate at the International Law Department, Law 
School, University of Los Andes, Bogotá, under the directorship of 
Ms. Liliana Obregón; Mr. Christophe Swinarski, former legal adviser 
at ICRC, Geneva; Mr. Diego Basile, LLM (Groningen), Buenos Aires; 
and Messrs. Paul Walegur and Vincent Stittelaar, The Hague.

1 Yearbook … 2002, vol. II (Part Two), p. 102, para. 521.
2 Yearbook … 2006, vol. II (Part Two), p. 185, para. 256.
3 ILC(LVI)/WG/LT/INFORMAL/2. Copies are on file with the 

Codification Division.
4 Yearbook … 2006, vol. II (Part Two), p. 186, para. 261.

the Commission expressed its appreciation for the valu-
able assistance rendered by the Codification Division in 
the preparation of such proposals. At the same session, 
the Planning Group recommended, and the Commission 
endorsed without discussion, the inclusion in its long-
term programme of work of the topic “Protection of per-
sons in the event of disasters”5 and, as the syllabus on that 
topic, reproduced the Secretariat’s proposal as annex C to 
its report.

2.  At its fifty-ninth session in 2007, the Commission 
decided to include the topic in its current programme 
of work and appointed Mr. Eduardo Valencia-Ospina as  
Special Rapporteur.6 

3.  At its sixty-first session, the General Assembly, on 
the recommendation of its Sixth Committee, adopted 
resolution 61/34 of 4  December  2006, entitled “Report 
of the International Law Commission on the work of its 
fifty-eighth session”, by which, inter alia, it took note of 
the decision of the Commission to include five topics in 
its long-term programme of work.

4.  At its sixty-second session, the General Assembly, 
on the recommendation of the Sixth Committee, adopted 
resolution 62/66 of 6  December  2007, entitled “Report 
of the International Law Commission on the work of 
its fifty-ninth session”, by which, inter alia, it took note 
of the decision of the Commission to include the topic 
“Protection of persons in the event of disasters” in its pro-
gramme of work.

5 Ibid., p. 185, para. 257.
6 Yearbook … 2007, vol. II (Part Two), p. 90, para. 375.
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5.  During the consideration by the Sixth Committee in 
2007 of the Commission’s report on the work of its fifty-
ninth session, a number of representatives welcomed the 
inclusion of the topic in the Commission’s programme of 
work,7 while one representative continued to have doubts 
as to whether the topic was appropriate for the codifica-
tion or progressive development of international law.8

6.  Upon his appointment, the Special Rapporteur under-
took to establish initial contacts with representatives of 
interested governmental and non-governmental organiza-
tions, including the Representative of the Secretary-Gen-
eral on the human rights of internally displaced persons, 
the Assistant Secretary-General for Humanitarian Affairs 
and Deputy Emergency Relief Coordinator, OCHA, and 
senior officials of the International Disaster Response 
Laws, Rules and Principles programme of IFRC.

7.  For the benefit of the Special Rapporteur, a one-day 
round-table meeting on the topic “Protection of persons 
in the event of disasters” was convened at the University 
of Cambridge by the Lauterpacht Centre for International 
Law in March 2008. The meeting was presided over by 
the Director of the Centre, Mr. James Crawford, a former 
member and Special Rapporteur of the Commission, and 
was attended by 18 participants who brought to the dis-
cussion a variety of relevant expertise.

8.  At its fifty-ninth session in 2007, the Commission 
expressed its appreciation for the valuable assistance of 
the Codification Division in the preparation of research 
projects, by providing legal materials and their analy-
sis.9 At that session, the Commission requested the Sec-
retariat to prepare a background study, initially limited 
to natural disasters, on the topic, “Protection of persons 
in the event of disasters”.10 The Special Rapporteur takes 
this opportunity to express, as did the Commission, his 
appreciation to the Legal Counsel and, in particular, 
the Director and members of the Codification Division 
for their most comprehensive study which will doubt-
less prove to be an indispensable point of reference in 
the Commission’s future work on the topic. The Spe-
cial Rapporteur also expresses his thanks to the Division 
for furnishing him with background material, including 
bibliographical references. With the benefit of the Secre-
tariat study and keeping in mind the preliminary charac-
ter of the present report, the Special Rapporteur deems 
it more economical to refrain as much as possible from 
duplicating the information provided by the Secretariat 
in its study.

7 See the statements made by Benin (Official Records of the 
General Assembly, Sixty-second Session, Sixth Committee, 18th meet-
ing (A/C.6/62/SR.18), para. 47); Egypt (ibid., para. 71); Guatemala 
(19th meeting (A/C.6/62/SR.19), para. 12); the United Kingdom of 
Great Britain and Northern Ireland (ibid., para. 42); Sri Lanka (ibid., 
para.  55); India (ibid., para.  107); Poland (20th meeting (A/C.6/62/
SR.20), para. 1); the United States of America (ibid., para. 23); Hun-
gary (21st meeting (A/C.6/62/SR.21), para. 7); Greece (ibid., para. 53); 
Romania (ibid., para. 78); Israel (ibid., para. 99), Kenya (ibid., 
para. 112); Sierra Leone (24th meeting (A/C.6/62/SR.24), para. 100); 
and New Zealand (25th meeting (A/C.6/62/SR.25), para. 19).

8 See the statement made by Portugal (ibid., 19th meeting (A/C.6/62/
SR.19), para. 77).

9 Yearbook … 2007, vol. II (Part Two), p. 93, para. 386.
10 Ibid. The study has been issued as document A/CN.4/590 and 

Add.1–3 and will be published as an addendum to the present volume.

B.  Purpose of the present report

9.  The present report is of necessity preliminary in char-
acter. It is mainly intended to deal in a general way with 
the scope of the topic, in order to properly circumscribe 
it. It is, therefore, an exploratory rather than a definitive 
study. It will attempt to identify the basic assumptions 
that should inform the work of codification and progres-
sive development of the topic. To that end, it will raise 
a number of preliminary questions, some of which were 
dealt with to a certain extent in the Secretariat’s initial 
proposal for the topic. Whereas that proposal focused on 
the general principles applicable to the operational mech-
anisms, the present report places emphasis on the general 
scope of the subject. Its purpose is to broadly outline the 
questions that need to be considered at the outset by the 
Commission in connection with the protection of persons 
in the event of disasters and the legal problems to which 
they give rise. The report aims to stimulate discussion in 
the Commission in order to provide the Special Rappor-
teur with the requisite guidance as regards the approach 
to be followed.

10.  In including the topic in its long-term programme 
of work, the Commission gave it the title of “Protection 
of persons in the event of disasters”. However, there are 
no official records that would throw light on the reasons 
that might have led the Commission to single out “protec-
tion of persons” over “relief” or “assistance”, the basic 
aspect emphasized by the Secretariat in its original pro-
posal. There is, therefore, a need at the preliminary stage 
clearly to define the topic, elucidating its core principles 
and concepts.

11.  An initial step in the process involves determining 
the scope of the topic, not only ratione materiae but also 
ratione personae and ratione temporis. The title agreed to 
by the Commission—protection of persons in the event 
of disasters—must have some bearing on its scope. On 
the face of it, it may imply that the work to be under-
taken would not entail an exhaustive analysis of the legal 
ramifications of disasters but only those that pertain to the 
protection of persons. 

12.  The title also imports a distinct perspective, that is, 
of the individual who is a victim of a disaster, and there-
fore suggests a definite rights-based approach to treatment 
of the topic. The essence of a rights-based approach to 
protection and assistance is the identification of a specific 
standard of treatment to which the individual, the victim 
of a disaster, in casu, is entitled. To paraphrase the Secre-
tary-General,11 a rights-based approach deals with situa-
tions not simply in terms of human needs, but in terms of 
society’s obligation to respond to the inalienable rights of 
individuals, empowers them to demand justice as a right, 
not as a charity, and gives communities a moral basis from 
which to claim international assistance when needed.

13.  The present report first traces the evolution of the 
protection of persons in the event of disasters. Next, ref-
erence is made to the sources and international efforts 
to codify and develop the law on this topic. The report 

11 Official Records of the General Assembly, Fifty-third Session, 
Supplement No. 1 (A/53/1), para. 174.
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then presents in broad outline the various aspects of the 
general scope with a view to identifying the main legal 
questions to be covered. Lastly, the Special Rapporteur 

advances a tentative conclusion without prejudice to the 
outcome of the discussion that the report aims to trigger 
in the Commission.

Chapter I

Background

A.  Evolution of the protection of 
persons in the event of disasters

14.  Disasters have always played an important part in 
the history of the human species. Examples include the 
eruption of Vesuvius in A.D. 79, the plague that occurred 
during the Middle Ages and the tsunami which struck 
large parts of Asia in 2004. Considerations of human-
ity have informed the moral appeals to assist victims 
of disasters and the solidarity in response to disasters. 
It is worth recalling that orders of chivalry, such as the 
Knights of Malta, better known as the Order of Saint 
John, founded in 1080, provided relief to those in need, 
including those affected by disasters. With the rise of 
the modern nation State and international law, the Swiss 
diplomat and lawyer Emer de Vattel wrote in 1758 a pas-
sage often quoted:

[W]hen the occasion arises, every Nation should give its aid to further 
the advancement of other Nations and save them from disaster and ruin, 
so far as it can do so without running too great a risk … if a Nation is 
suffering from famine, all those who have provisions to spare should 
assist in its need, without, however, exposing themselves to scarcity … 
To give assistance in such dire straits is so instinctive an act of human-
ity that hardly any civilized Nation is to be found which would refuse 
absolutely to do so … Whatever be the calamity affecting a Nation, the 
same help is due to it.12

15.  However, 100 years would pass before another 
Swiss citizen, Henri Dunant, would successfully rally sup-
port for international norm-setting to assist victims effec-
tively in the event of armed conflict as a form of disaster. 
The creation of ICRC and the adoption of the Geneva 
Convention of 22 August  1864 for the Amelioration of 
the Condition of the Wounded in Armies in the Field 
resulted from the concerns expressed over the protection 
of those wounded in the field during armed conflict. The 
first arrangements for the protection and assistance to be 
given to certain groups of persons were thus made in the 
context of warfare. 

16.  Equal recognition of the needs of those affected 
by other disasters began to come about in the second 
half of the nineteenth century. In accordance with their 
mandate,13 national Red Cross and Red Crescent soci-
eties provide assistance and relief in disasters which may 
afflict peoples during peacetime as a condition of their 

12 De Vattel, The Law of Nations or the Principles of Natural Law 
Applied to the Conduct and to the Affairs of Nations and of Sovereigns, 
book II, chap. I, pp. 114–115.

13 See resolution 3 of the Second International Red Cross Confe-
rence (Berlin, 1869), Compte rendu des travaux de la Conférence inter-
nationale tenue à Berlin du 22 au 27 avril 1869 par les délégués des 
gouvernements signataires de la Convention de Genève et des Sociétés 
et Associations de secours aux militaires blessés et malades (Berlin, 
J. F. Starcke, 1869), p. 251.

vigorous development and a useful preparation for their 
wartime work; in peacetime, they devote themselves to 
humanitarian work that corresponds to their wartime 
duties, that is, giving relief in case of public calamity 
which, like war, demands immediate and organized as-
sistance. Nevertheless, the provision of international 
assistance to victims of disasters other than armed con-
flict has only positioned itself as a major issue on the 
agenda of the international community since the begin-
ning of the twentieth century. The importance attached 
to disaster relief has gained further recognition over the 
course of the past century as the frequency, intensity and 
complexity of disasters increased. With the formation 
of the International Red Cross and Red Crescent Move-
ment and the establishment of the International Relief 
Union,14 international disaster relief began to make its 
way into the realm of international law. Since then, the 
legal aspects of the subject have increasingly attracted 
attention at the international level. Whereas mutual 
self-interest has driven States to conclude instruments 
concerning their conduct in war, international coopera-
tion in the area of protection and assistance in the event 
of disasters has taken on a wider dimension. Enhanced 
international solidarity in the event of disasters has rein-
forced the need for greater regulation of international 
law. 

17.  Protection and assistance activities undertaken in 
the event of disasters have generally been approached 
pragmatically. This is reflected in the steady growth of 
regulatory frameworks, mostly on a bilateral basis but 
also through the organs of the United Nations and its spe-
cialized agencies and entities such as ICRC. International 
law-making and organizational developments in disaster 
governance reveal both the recurring need to deal with 
the protection of persons and the approach of the inter-
national community in that regard. These two themes—
international legislation and organization—go hand in 
hand for purposes of providing adequate and effective 
assistance to those affected by a humanitarian emergency, 
such as a disaster.15

18.  In 2001, IFRC undertook to evaluate the dispersed 
body of existing international and national norms relat-
ing to disaster relief by implementing its International 
Disaster Response Laws (IDRL) project. On the basis 
of the project’s results, the International Red Cross and 
Red Crescent Movement, consisting of the Red Cross 

14 The Convention and Statute establishing an International Relief 
Union was opened for signature in 1927 and entered into force in 1932; 
the Union is, however, no longer in operation.

15 See Kalshoven, “Assistance to the victims of armed conflicts and 
other disasters”, p. 14.
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and Red Crescent organs and the States parties to the 
Geneva Conventions for the protection of war victims, 
adopted in November 2007 a set of operational guide-
lines on assistance in the event of disasters. According 
to IFRC, the legal core of international disaster relief 
law consists of the laws, rules and principles applica-
ble to the access, facilitation, coordination, quality and 
accountability of international disaster response activ-
ities in times of non-conflict related to disasters, which 
includes preparedness for imminent disaster and the con-
duct of rescue and humanitarian assistance activities,16 
and is grounded on the premise that such activities apply 
in the event of a disaster, regardless of its origin, except 
in situations of armed conflict which are covered by 
international humanitarian law. Moreover, the primary 
focus of IDRL is on the operational side of protection, 
namely, assistance.

19.  An IFRC desk study,17 and the Secretariat’s study 
both identify a distinct corpus of law relating to interna-
tional disaster response and relief, and provide detailed 
inventories of its various sources. There exists a signifi-
cant number of bilateral treaties dealing with matters of 
mutual assistance. In addition, IDRL is informed by a 
considerable amount of soft-law instruments applicable 
to humanitarian assistance activities in the event of dis-
asters, notably decisions of organs of the United Nations 
and other international organizations. Not surprisingly, 
the precepts making up IDRL vary significantly from one 
another in their material, spatial and temporal dimensions. 
Therefore, assessing the weight of IDRL and the level of 
support it garners within the international community is 
by no means straightforward.

20.  On a wider conceptual level, IDRL shares with 
international humanitarian law a significant number 
of fundamental principles which will usefully guide its 
future development.18 Furthermore, IDRL draws on inter-
national human rights law and international law on refu-
gees and internally displaced persons. To that extent, the 
sources that inform IDRL are largely the same as those 
that underlie the present, distinct topic, as outlined in sec-
tion B below. At the same time, IDRL raises questions vis-
à-vis the topic under consideration by the Commission, 
including how to classify, as opposed to merely identify, 
existing law and practice.

B.  Sources

21.  Three immediate sources of present-day interna-
tional disaster protection and assistance can be singled 
out: international humanitarian law, international human 
rights law and international law on refugees and inter-
nally displaced persons. For the purposes of the present 
report, it suffices to give a brief characterization of each 
of these three sources from the perspective of the topic 
under consideration.

16 IFRC, “International disaster response laws (IDRL): project 
report 2002–2003” (03/IC/11), p. 15.

17 Fisher, Law and Legal Issues in International Disaster Response: 
A Desk Study.

18 See Hoffman, “What is the scope of international disaster 
response law?”.

1. I nternational humanitarian law 
and humanitarian assistance

22.  As pointed out, the first agreements concluded by 
States recognizing humanitarian concerns and humanitar-
ian action were limited to a particularly grave emergency 
situation: armed conflict. Historically, the dynamics of 
armed conflict have stood out from those of peacetime 
situations. Based on the principles of humanity, neutral-
ity and impartiality, specific standards of conduct were 
developed, including those for international assistance. 
These initial agreements focused, in particular, on protec-
tion and assistance given to the military rather than the 
civilian population. However, owing to the increase in the 
number of civilian victims suffering the effects of war, 
the protection of all those hors de combat became a major 
focus of subsequent agreements concerning the behaviour 
of parties engaged in armed conflict. 

23.  The agreements dealing with conduct during armed 
conflict gradually formed the body of law known today 
as international humanitarian law,19 a field of law that 
has been codified in a fairly comprehensive manner. The 
application of international humanitarian law is condi-
tioned upon the existence of an armed conflict and upon 
persons belonging to specific categories. At any rate, the 
multifaceted layers of protection offered by international 
humanitarian law envisage the individual as the ultimate 
beneficiary.20 

24.  The basic rules of providing relief to the civilian 
population in armed conflict, that is, humanitarian as-
sistance, are embodied in the Geneva Conventions of 
12 August  1949 and the Additional Protocols thereto. 
The rules found in these instruments reflect to a large 
extent the corresponding customary rules.21 In addition, 
rules can be found in agreements between the parties to 
a conflict or between one or more parties to a conflict 
and ICRC. Moreover, whether intergovernmental or 
not, international organizations such as IFRC, the main 
organs of the United Nations and the specialized agen-
cies, and departments of the United Nations Secretariat 
such as OCHA, play a major role through their internal 
rules and decisions on matters of relief in conflict situa-
tions, including peacekeeping missions.22 Consequently, 
in conflict situations there exists a large body of law 
dealing with assistance that may not only inspire rules 
on the protection of persons in the event of disasters, 
but may even be applied by analogy to the extent that 
a rule is relevant to disaster situations other than armed 
conflict.

2. I nternational human rights law as the paradigm 
for a rights-based approach to protection

25.  International human rights law comprises rights and 
freedoms enjoyed by the individual by virtue of interna-
tional law. International human rights law bestows upon 

19 See Legality of the Threat or Use of Nuclear Weapons, Advisory 
Opinion, I.C.J. Reports 1996, p. 226, paras. 74–87.

20 See Provost, International Human Rights and Humanitarian Law, 
p. 34.

21 See Henckaerts and Doswald-Beck, Customary International 
Humanitarian Law.

22 See Jakovljević, “International disaster relief law”, p. 256.
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the individual the status of rights holder. States are under 
permanent and universal obligation to provide protection 
to those on their territory under the various international 
human rights instruments and customary international 
human rights law. 

26.  In the context of disasters, a number of human 
rights are of particular importance. Examples of the 
rights that are pertinent in the event of a disaster include 
the right to life,23 the right to food,24 the right to health 
and medical services,25 the right to the supply of water,26 
the right to adequate housing, clothing and sanitation,27 
and the right not to be discriminated against.28 The link 
between international human rights law and disasters 
has not yet been generally reflected in existing hard-law 
instruments on either subject. To date, only two interna-
tional human rights instruments are expressly applicable 
in the event of disasters. The Convention on the Rights 
of Persons with Disabilities does not refer to a right to 
protection, the provision being formulated rather as an 
obligation on the contracting State to ensure protec-
tion and safety in the occurrence of a natural disaster.29 
Equally, the African Charter on the Rights and Welfare 
of the Child explicitly sets forth the obligation to ensure 
that a child receives appropriate protection and humani-
tarian assistance.30 The relevant provisions of both of the 
aforementioned instruments refer to international human 
rights law and international humanitarian law as the 
context in which those obligations should be fulfilled. 
The nature of these provisions would, thus, seem to set 
public order standards for States, informed by the prin-
ciple of humanity rather than that of individual rights. 
In this connection, it is important to recall that each 
human right is deemed to entail three levels of obliga-
tion on the State: the duty to respect, protect and fulfil.31  

23 International Covenant on Civil and Political Rights, art. 6.
24 International Covenant on Social, Economic and Cultural Rights, 

art. 11.
25 Ibid., art. 12.
26 Convention on the Elimination of All Forms of Discrimination 

against Women, art. 14, para. 2 (h).
27 International Covenant on Social, Economic and Cultural Rights, 

art. 11.
28 International Covenant on Civil and Political Rights, art. 2.
29 Convention on the Rights of Persons with Disabilities, Art. 11.
30 African Charter on the Rights and Welfare of the Child, art. 23, 

paras. 1 and 4.
31 See, for example, the comments made by the Human Rights Com-

mittee in 1982 concerning article 6 (Right to life) of the International 
Covenant on Civil and Political Rights, in which the Committee consid-
ered that States should take positive measures “to eliminate malnutri-
tion and epidemics” (Report of the Human Rights Committee, Official 
Records of the General Assembly, Thirty-seventh Session, Supplement 
No.  40 (A/37/40), annex V, general comment No.  6, para.  5). These 
levels of obligation have been more explicitly addressed in the context 
of the International Covenant on Economic, Social and Cultural Rights. 
The Committee on Economic, Social and Cultural Rights, in consider-
ing in 1999 article 11 of the Covenant (The right to adequate food), 
commented that (a) “States have a core obligation to take the neces-
sary action to mitigate and alleviate hunger … even in times of natural 
or other disasters” (Report of the Committee on Economic, Social and 
Cultural Rights, Official Records of the Economic and Social Coun-
cil, 2000, Supplement No. 2 (E/2000/22-E/C.12/1999/11 and Corr.1), 
annex V, general comment No. 12, para. 6); (b) “the State has to dem-
onstrate that every effort had been made to use all the resources at its 
disposal” (ibid., para. 17); and (c) that if it was unable to carry out its 
obligation, it had the burden of proving that this was the case and that 
it had “unsuccessfully sought to obtain international support” (ibid.).

A rights-based approach to protection and assistance in 
the event of disasters contemplates those obligations as 
well.

3. I nternational law on refugees and 
internally displaced persons and disasters

27.  Disasters often generate the mass displacement 
of persons, either across borders (refugees) or within 
those of a disaster-affected State (internally displaced 
persons). Refugees and internally displaced persons are 
generally treated as distinct categories entitled to par-
ticular rights by virtue of a situation-specific protection 
regime. 

28.  International refugee law has been developed 
against the background of displacement caused by 
persecution and destruction during armed conflict, in 
particular the Second World War, which led to the adop-
tion in 1951 of the Convention relating to the Status of 
Refugees,32 the cornerstone document of international 
refugee law. International refugee law obliges a State 
to provide protection to persons entitled to the sta-
tus of refugee in cases in which such persons are not 
adequately protected in their State of origin because of 
its unwillingness or inability to do so. The occurrence 
of a disaster is not envisaged as grounds for granting 
refugee status. However, it is often in an emergency 
situation, such as a disaster, where persecution—a legal 
ground for the granting of refugee status—is likely 
to take place. In addition, a party to the Convention, 
under article 23, has the obligation to accord refugees 
lawfully staying in its territory the same treatment in 
respect of public relief and assistance as accorded its 
own nationals. 

29.  At present, there is no legally binding instrument 
governing internally displaced persons. An authoritive 
(non-binding) source of norms guiding the protection of 
internally displaced persons is the Guiding Principles on 
Internal Displacement, drawn up by the Representative 
of the Secretary-General on internally displaced persons 
(E/CN.4/1998/53/Add.2, annex).33 The Guiding Princi-
ples provide for the protection, inter alia, of those dis-
placed by a natural or man-made disaster.34 In particular, 
the Guiding Principles expressly state that the primary 
responsibility for protection and assistance lies with the 
national authorities and that internally displaced persons 
have the right to request and to receive protection and as-
sistance from them.35 

32 The Convention entered into force on 22  April  1954 and the 
Protocol relating thereto on 4 October 1967. See also the OAU Conven-
tion governing the specific aspects of refugee problems in Africa and 
the Cartagena Declaration on Refugees, adopted on 22 November 1984 
by the Colloquium on the International Protection of Refugees in Cen-
tral America, Mexico and Panama (UNHCR, Geneva).

33 See also the Protocol on the Protection and Assistance of Inter-
nally Displaced Persons adopted on 30 November 2006 by the Interna-
tional Conference on the Great Lakes Region, in which Member States 
undertake to adhere to the Guiding Principles on Internal Displacement. 

34 E/CN.4/1998/53/Add.2, annex: “Introduction: scope and pur-
pose”, para. 2.

35 Ibid., principles 3 and 25. 
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4. L egal instruments specifically applicable 
to assistance in the event of disasters 

30.  The three sets of rules described above determine 
in a general way the legal context in which the protection 
of persons takes place. However, a vast number of more 
directly applicable instruments is available, specifically 
tailored to the operational component of protection (i.e. 
assistance) in the event of disasters. The Special Rappor-
teur does not find it useful to repeat here the exhaustive 
list of instruments identified in the Secretariat study.36 For 
the purposes of the present report, it suffices to highlight 
certain significant legal frameworks and norm-setting 
trends in the event of disasters.

Multilateral treaties

31.  While no universal comprehensive instrument deal-
ing with the general aspects of protection of persons in the 
event of disasters exists at the multilateral level, a number 
of instruments, both universal and regional, deal with spe-
cific aspects of protection. Moreover, a considerable num-
ber of soft-law and non-legal pronouncements has been 
prepared and adopted, including under the aegis of or in 
collaboration with the United Nations. Furthermore, the 
non-governmental community has contributed through 
the adoption of guidelines or model rules.

32.  The first multilateral treaty exclusively concerned 
with the general aspects of disaster relief was the Con-
vention and Statute establishing an International Relief 
Union. However, it only contributed to relief on two occa-
sions.37 Though technically still in force among 17 States, 
the assets and responsibilities of the Union were trans-
ferred to the United Nations by the Economic and Social 
Council in its resolution 1268 (XLIII) of 4 August 1967. 
One of the main reasons for the Union becoming inac-
tive was the structure of the Convention. The treaty sys-
tem was considered weak as it relied on specific rights 
and duties without taking into account their legal under-
pinnings and thereby identifying the applicable general 
rights and duties.38 It is worth noting that the scope of the 
Convention covered both armed conflict and peacetime 
situations.39 

33.  There are at present only two universal treaties in 
force which contain general rules for the provision of 
international assistance: (a) the Framework Convention 
on Civil Defence Assistance, adopted in 2000, which 
deals with cooperation among national civil defence enti-
ties; and (b) the Tampere Convention on the Provision of 
Telecommunication Resources for Disaster Mitigation 
and Relief Operations, adopted in 1998 and which entered 
into force in 2005. The latter Convention offers a com-
prehensive legal framework for the provision of telecom-
munications assistance during disaster relief operations, 
including the coordination of such assistance and the 

36 A/CN.4/590 and Add.1–3 (see footnote 10 above). For a detailed 
survey of applicable rules and instruments, see also Fisher, op. cit., 
part II, pp. 33–87.

37 Macalister-Smith, “The International Relief Union: reflections on 
the Convention Establishing an International Relief Union of July 12, 
1927”, p. 370.

38 Ibid., p. 372.
39 Ibid., p. 367.

reduction of regulatory barriers. It deals with an impor-
tant number of general issues, albeit limited to telecom-
munications, which could influence more general future 
codification. It should be noted that the Convention does 
not contain a statutory limitation to its applicability in 
armed conflict. Besides, it incorporates non-governmen-
tal organizations as assisting actors granted a number of 
specific facilities. Neither instrument has attracted wide 
participation and both have suffered from ineffective 
application in the field.

34.  A number of relevant agreements have been adopted 
at the regional and subregional levels, for example, in 
Asia, Europe and Latin America. The regional treaties are 
of particular relevance to the study of this topic in that 
they tend to be more general in nature, covering a wide 
range of issues. The most recent such agreement is the 
ASEAN Agreement on Disaster Management and Emer-
gency Response, adopted on 26 July 2005 following the 
tsunami of December 2004, which reflects much of con-
temporary thinking in terms of disaster mitigation and 
risk reduction and addresses international cooperation 
in disaster response. Some of the agreements establish 
regional entities entrusted with mandates to undertake a 
variety of tasks. 

Bilateral treaties

35.  The multilateral agreements are, in turn, buttressed 
by a significant number of bilateral agreements regulating 
the provision of assistance and cooperation among States, 
primarily, although not exclusively, in Europe (see A/
CN.4/590 and Add.1–3).40 

Domestic legislation

36.  Almost every country in the world has legislation 
dealing with national calamities or aspects thereof. While 
some States have put into place legislation that deals spe-
cifically with disaster-related matters, such as risk reduc-
tion, provision of assistance and civil defence, it is worth 
bearing in mind that, as pointed out in the study by the 
Secretariat (A/CN.4/590 and Add.1–3),41 States regu-
late different aspects of disaster prevention and response 
through a variety of domestic laws, such as those on the 
protection of the environment and conservation, forestry, 
health, food safety, sanitation, epidemics, security, safety, 
protection, civil defence, immigration, customs duties and 
tariffs, search and rescue, emergencies, water, fire safety, 
prevention of industrial accidents, taxation, meteorology, 
spatial planning, and earthquake prevention. According to 
the same study, on a number of issues the national rule is 
determinative either by way of providing the content for 
an international norm or by serving to trigger the opera-
tion of international cooperation. 

Other key instruments

37.  The existing body of international treaties and 
agreements on disaster relief (encompassing both pre-
vention and assistance) is in turn supplemented by a num-
ber of non-binding instruments, adopted primarily at the 

40 See footnote 10 above.
41 Ibid.
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intergovernmental level, but also by private institutions and 
entities. For example, a survey jointly carried out by the 
former Office of the United Nations Disaster Relief Co-
ordinator and the League of Red Cross Societies resulted in 
a series of recommendations designed to expedite interna-
tional relief by facilitating the functioning of relief personnel 
and the delivery of relief consignments. These measures to 
expedite international relief42 were endorsed by the General 
Assembly in its resolution 32/56 of 8 December 1977. 

38.  The General Assembly, by its resolution 46/182 
of 19  December  1991, established the basic framework 
within which contemporary disaster relief activities are 
undertaken. In that resolution, the Assembly recognized 
as key areas of activity disaster prevention and mitiga-
tion, preparedness, improved stand-by capacity and coor-
dination, cooperation and leadership in the provision of 
disaster assistance, and laid down a number of guiding 
principles. It also established the linkage among relief, 
rehabilitation and development. 

39.  Special mention might also be made of the Princi-
ples and Rules for Red Cross and Red Crescent Disaster 
Relief,43 the Declaration of Principles for International 
Humanitarian Relief to the Civilian Population in Disaster 
Situations,44 the Council of Europe resolution on precau-
tions against natural and other disasters and the planning 
and provision of disaster relief,45 and the Code of Conduct 
for the International Red Cross and Red Crescent Move-
ment and NGOs in Disaster Relief adopted in 1995.46 
Other significant texts include the draft model agreement 
on international medical and humanitarian law adopted 
by the International Law Association in 1980,47 the Model 
Rules for Disaster Relief Operations proposed by UNI-
TAR in 1982,48 which were aimed at closing the lacunae 
in international humanitarian law regarding assistance to 
victims of disasters, the Guiding Principles on the Right 
to Humanitarian Assistance, adopted by the International 
Institute of Humanitarian Law in 1993,49 the Mohonk Cri-
teria for Humanitarian Assistance in Complex Emergen-
cies, adopted in 1995,50 the Guiding Principles on Internal 

42 See the report of the Secretary-General on the Office of the United 
Nations Disaster Relief Co-ordinator (A/32/64 and Corr.1), annex  II, 
paras. 1–3.

43 Adopted by the Twenty-first International Conference of the Red 
Cross (Istanbul, 1969) and revised by the Twenty-second to Twenty-
sixth Conferences (Tehran (1973), Bucharest (1977), Manila (1981), 
Geneva (1986) and Geneva (1995), respectively), reprinted in Inter-
national Review of the Red Cross, vol. 36 (1996), No. 310, annex IV.

44 Resolution XXVI of the Twenty-first International Conference of 
the Red Cross, held in Istanbul from 6 to 13 September 1969 (ibid., 
vol. 9 (1969), No. 104, p. 632).

45 Resolution (72) 6 adopted by the Committee of Ministers on 
18 February 1972 at the 207th meeting of the Ministers’ Deputies.

46 Adopted by the Twenty-sixth International Conference of the Red 
Cross and Red Crescent held in Geneva, from 3 to 7 December 1995 
(International Review of the Red Cross (see footnote 43 above), annex VI.

47 Reproduced in French as “Rapport spécial sur un projet d’accord-
type relatif aux actions de secours humanitaires”, in Report of the 
Fifty-ninth Conference of the International Law Association, Belgrade, 
17–23 August 1980, pp. 520–527.

48 El Baradei and others, Model Rules for Disaster Relief Operations.
49 Proposed at the seventeenth Round-table Meeting on Current 

Problems of Humanitarian Law, held in San Remo, Italy, from 2 to 
4 September 1992.

50 See Ebersole, “The Mohonk Criteria for Humanitarian Assistance 
in Complex Emergencies: Task Force on Ethical and Legal Issues in 
Humanitarian Assistance”.

Displacement, adopted in 1999 (E/CN.4/1998/53/Add.2, 
annex), the Sphere Project,51 the Guidelines on the Use 
of Foreign Military and Civil Defence Assets in Disas-
ter Relief (also known as the Oslo Guidelines),52 and the 
Operational Guidelines on Human Rights and Natural 
Disasters adopted by the Inter-Agency Standing Commit-
tee in 2006 (A/HRC/4/38/Add.1, annex). 

40.  Furthermore, in the 1980s a draft convention on 
expediting the delivery of emergency assistance was 
drawn up and submitted to the Economic and Social Coun-
cil for consideration (see A/39/267/Add.2-E/1984/96/
Add.2, annex). Although the draft convention was never 
adopted, its provisions provide a useful reference point for 
the kinds of provisions that might eventually be included 
in a legal instrument were one to be adopted. 

5.  Recent developments

41.  The increasing involvement in recent times of the 
international community in disaster situations has led to 
recognition of the need to improve regulatory law in the 
event of disasters to overcome the obstacles to the provi-
sion of effective assistance. Current developments attest 
to the importance attached to this need. They include the 
substantial number of resolutions related to the topic, 
which have been adopted by the General Assembly at 
its recent sessions in connection with many separate but 
related items of its agenda,53 the resolution on humani-
tarian assistance, adopted by the Institute of International 
Law, at its session held in Bruges, Belgium in 2003,54 the 
Hyogo Declaration, adopted by the World Conference on 
Disaster Reduction in 2005,55 and the resolution endorsing 
the Guidelines for the Domestic Facilitation and Regula-
tion of International Disaster Relief and Initial Recovery 
Assistance, adopted by the Thirtieth International Confer-
ence of the Red Cross and Red Crescent in 2007.56

6. C ustomary international law

42.  While this topic seems in principle to be the subject 
of progressive development, the possibility of identifying 
applicable customary norms should not be excluded. The 
IFRC desk study concerning the framing of IDRL rec-
ognizes that research does not suggest the existence of a 
system of customary IDRL.57 It points out, however, that 
IFRC research might yet produce evidence warranting 
reconsideration of that point.58 

51 The Sphere Project: Humanitarian Charter and Minimum Stand-
ards in Disaster Response, 2nd ed. (Geneva, 2004).

52 OCHA, Guidelines on the Use of Foreign Military and Civil 
Defence Assets in Disaster Relief.

53 For a list of relevant General Assembly resolutions, see A/
CN.4/590 and Add.1–3 (footnote 10 above).

54 Institute of International Law, Yearbook, vol. 70, part II, p. 263.
55 See Report of the World Conference on Disaster Reduction, 

Kobe, Hyogo, Japan, 18–22 January 2005 (A/CONF.206/6 and Corr.1), 
chap. 1, resolution 1. See also the Hyogo Framework for Action 2005–
2015: Building the Resilience of Nations and Communities to Disasters 
(ibid., resolution 2).

56 Resolution 4, Introduction to the Guidelines for the Domestic 
Facilitation and Regulation of International Disaster Relief and Initial 
Recovery Assistance (Geneva, IFRC, 2008), p. 20.

57 Hoffman, loc. cit., p. 16.
58 Ibid., footnote 25.
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43.  At the preliminary stage of work on the topic, the 
Special Rapporteur requires the Commission’s guidance 
concerning the scope of the topic before he can be in a 
position to propose the corresponding draft article (or arti-
cles). To facilitate the discussion, three aspects of scope 
are treated below: ratione materiae, ratione personae 
and ratione temporis. The question of whether the scope 
should also be defined ratione loci is left open.

A.  Ratione materiae: the concept 
and classification of disasters

44.  The concept and classification of disasters have a 
significant bearing on the scope of the topic. Although 
disasters manifest themselves in different forms, they 
share common elements, the identification of which 
should assist in achieving a proper understanding of the 
concept itself. 

45.  A disaster situation arises from the vulnerability 
of human beings when exposed to a hazard. The Hyogo 
Framework for Action 2005–2015 defines a hazard as:

A potentially damaging physical event, phenomenon or human ac-
tivity that may cause the loss of life or injury, property damage, social 
and economic disruption or environmental degradation. Hazards can 
include latent conditions that may represent future threats and can have 
different origins: natural (geological, hydrometeorological and biologi-
cal) or induced by human processes (environmental degradation and 
technological hazards).59 

46.  The term “disaster”, however, is not a legal term. 
There is no generally accepted legal definition of the term 
in international law. While some international instruments 
prefer to omit completely a definition of disaster,60 others 
provide an all-encompassing definition. An example of 
the latter includes the Tampere Convention on the Provi-
sion of Telecommunication Resources for Disaster Miti-
gation and Relief Operations, which defines a disaster as a 
serious disruption of the functioning of society that poses 
a significant, widespread threat to human life, health, 
property or the environment, whether caused by accident, 
nature or human activity, and whether developing sud-
denly or as the result of complex, long-term processes.61

47.  One first aspect that can be singled out is that the 
concept of disaster does not differentiate between its 
occurrence in a single State or among multiple States. In 
other words, an international component (i.e. transbounda- 
ry effects) is not a prerequisite. Secondly, it should be 
noted that the threshold is often expressed in terms of the 

59 A/CONF.206/6 and Corr.1 (see footnote 55 above), resolution 2, 
footnote 2.

60 For example, the Inter-American Convention to Facilitate Disas-
ter Assistance, which entered into force on 16 October 1996.

61 See article 1, paragraph 6, of the Convention. See also article 1, 
paragraph 3, of the ASEAN Agreement on Disaster Management and 
Emergency Response (not yet in force), which states that “‘disaster’” 
means a serious disruption of the functioning of a community or a soci-
ety causing widespread human, material, economic or environmental 
losses”.

degree of dysfunction of a State, region or society. The 
third element relates to the inherent suffering or damage 
that may result from the threat to human life, health, prop-
erty or the environment. The international significance of 
the event may then be found in the unwillingness or ina-
bility of the affected State, region or society to cope with 
the disaster by using only its own resources. The above-
mentioned elements, in which human suffering is a criti-
cal factor, typically generate attention and response at the 
international level. The role of assisting actors may then 
be qualified as that of agents of humanity,62 an assertion 
that carries its own implications for the scope insofar as 
it relates to protection, as discussed in the section below.

48.  It is common for international instruments to dif-
ferentiate among disasters according to some pre-estab-
lished criteria. To begin with, disasters can be divided 
into two categories, according to cause: natural disasters 
(e.g. earthquakes, tsunamis and volcanic eruptions) and 
man-made disasters (e.g. oil spills, nuclear accidents and 
armed conflict). Furthermore, disasters are often classi-
fied in terms of their duration as sudden-onset disasters 
(e.g. hurricanes) and slow-onset, or creeping, disasters 
(e.g. droughts, food shortages and crop failures). Lastly, 
a classification may be made according to the context in 
which the disaster occurs, that is, in a single or complex 
emergency. A complex emergency is generally defined 
as “a humanitarian crisis in a country, region, or society 
in which there is a total or considerable breakdown of 
authority resulting from internal or external conflict and 
which requires an international response that goes beyond 
the mandate or capacity of any single agency and/or the 
ongoing UN country programme”.63 

49.  The Secretariat proposal for the topic suggested 
that it be limited initially to natural disasters, based on 
a perceived more immediate need.64 For his part, the 
Special Rapporteur is of the view that the title eventu-
ally agreed upon by the Commission suggests a broader 
scope. Such an approach would seem best for achieving 
the underlying objective codification and progressive 
development of the topic, namely, fashioning rules for 
the protection of persons. The need for protection can 
be said to be equally strong in all disaster situations. The 
conceptual scope should envisage taking account of all 
of the aforementioned categories, thus acknowledging the 

62 See Caron, “Addressing catastrophes: conflicting images of soli-
darity and separateness”, p. 13.

63 Civil-Military Guidelines and Reference for Complex Emergen-
cies. The concept of complex emergencies should be distinguished 
from what has been termed “complex disaster”, that is “where one dis-
aster agent exposes vulnerabilities which open the way for the impact 
of other disaster agents” (Kent, Anatomy of Disaster Relief: The Inter-
national Network in Action, p. 6).

64 Yearbook … 2006, vol. II (Part Two), Annex III, p. 206, para. 2. 
See, however, the Secretariat’s subsequent study where it took a more 
inclusive approach, noting that while the bulk of the study pertained to 
disasters emanating from natural phenomena, few of the legal instru-
ments and texts cited maintained a clear distinction between natural and 
man-made disasters (A/CN.4/590 and Add.1–3, para.  8 (footnote  10 
above).

Chapter II

Scope of the topic
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complexities involved in the categorization of disasters 
according to their cause, duration and context. The cate-
gories may overlap. It is not always possible to maintain a 
clear delineation between causes, as may be the case with 
desertification and global warming. An apparent natural 
disaster can be caused or aggravated by human activity, 
for example, desertification caused by excessive land use 
and deforestation. Another example would be the occur-
rence of epidemics, which may not be the direct result of a 
human agency, but may certainly be aggravated by it due 
to neglect of hygiene, in particular in camps for refugees or 
internally displaced persons. The foregoing demonstrates 
the high degree of arbitrariness in disaster categorization, 
militating in favour of a more holistic approach. However, 
armed conflict per se will be excluded because there is 
an applicable, highly developed particular field of law 
dealing in great detail with such situations of social real-
ity: namely, international humanitarian law. This would 
accord with the approach taken in the advisory opinion 
on the legality of the threat or use of nuclear weapons, 
in which ICJ viewed the law applicable in armed conflict 
which is designed to regulate the conduct of hostilities as 
the applicable lex specialis.65 

B.  Ratione materiae: the concept 
of protection of persons 

50.  As the title given to the topic must have a bearing 
on its scope, the concept of protection of persons calls 
for further examination. Persons affected by disasters do 
not constitute a separate legal category. However, because 
disaster victims face a very distinct factual situation, they 
do have specific needs that require addressing. The fun-
damental tenet of international humanitarian law and 
international human rights law applicable in the event of 
disasters is the principle of humanity which underpins all 
humanitarian action.66

51.  In the first place, the concept of protection raises 
a general question when contrasted with the concepts of 
response, relief and assistance: should the concept of pro-
tection be seen as distinct, or as encompassing those other 
concepts? In any disaster situation, three phases can be 
distinguished: pre-disaster, the disaster proper and post-
disaster. The concept of response restricts itself temporally 
to the disaster phase. Relief is a broader concept which, 
like assistance, encompasses the pre-disaster stage as well 
as the stage beyond immediate response. In the present 
context, assistance can be described as the availability and 
distribution of the goods, materials and services essential to 
the survival of the population. The elements of the concept 
of protection depend largely on the context or area of law 
in which the concept is employed. Protection can be said 
to be all-encompassing, covering the more specific con-
cepts of response, relief or assistance with which it is often 
associated. One should, however, differentiate between 

65 I.C.J. Reports 1996 (see footnote  19 above), p.  240, para.  25. 
Compare this with the position taken in Legal Consequences of the 
Construction of a Wall in the Occupied Palestinian Territory, Advisory 
Opinion, I.C.J. Reports 2004, p. 178, para. 106.

66 As far back as 1949, ICJ stated that Convention VIII of 1907 
relative to the laying of automatic submarine contact mines, one of the 
pillars of modern international humanitarian law, contained “certain 
general and well-recognized principles, namely: elementary consid-
erations of humanity, even more exacting in peace than in war” (Corfu 
Channel, Merits, Judgment, I.C.J. Report 1949, p. 22).

protection sensu lato and protection sensu stricto. This may 
be conceptualized as follows: there is a general, all-encom-
passing concept of protection which includes protection in 
a strict sense, denoting a rights-based approach, and other 
concepts, in particular assistance. 

52.  For the purposes of the present topic, protection has 
been qualified as the protection of persons. The protec-
tion of persons concept is not new in international law; 
it reflects a particular relationship between the quali-
fication of persons as being those affected by disasters, 
and the rights and obligations attached thereto. As stated 
above, the regimes of protection of persons are interna-
tional humanitarian law, international human rights law 
and international law relating to refugees and internally 
displaced persons. These regimes may apply simulta-
neously to the same situation because they essentially 
complement each other. In addition, “they are guided by 
a basic identity of purpose: the protection of the human 
person in all and any circumstances”.67 The three areas of 
law underscore the essential universality of humanitarian 
principles. The protection of persons in the event of dis-
asters is also predicated on such principles as humanity, 
impartiality, neutrality and non-discrimination, as well as 
sovereignty and non-intervention. 

53.  While the title of the topic explicitly refers to the 
protection of persons, a protection regime often extends 
to protection of property and the environment. In this 
respect, the Special Rapporteur requires the guidance of 
the Commission as to whether these elements should also 
be treated, and with what degree of specificity. 

54.  It is important to define the rights and obligations that 
enter into play in disaster situations and the consequences 
that may flow from such rights and obligations. From the 
standpoint of the victims of disasters, this is a question not 
only of international humanitarian law, but also of interna-
tional human rights law, including the existence or not of a 
right to humanitarian assistance. The question of the latter 
right is pertinent as it is presently uncertain whether exist-
ing international law takes into account all of the legitimate 
needs of persons affected by disaster or whether there are 
gaps in the law in this respect. In international humanitar-
ian law that right has been recognized as a matter of law. 
In disaster situations, however, it appears that no legal 
instruments explicitly acknowledge the existence of such 
a right. At most, it could be said to be implicit in interna-
tional human rights law. The nature of such a right is, how-
ever, unclear. Would it be a human right or just a right of 
those affected by a disaster? Would it be an individual right 
or a collective right? Against whom, if at all, would it be 
enforceable? After all, the criteria to determine the exist-
ence and status of a human right are subject to controversy. 
This raises the more fundamental question of whether inter-
national human rights law has developed in that direction. 
However, it could be argued that formulating and elabo-
rating such a right to assistance in the event of disasters, 
as a matter of progressive development of the law, would 
prevent the risk of fragmentation of existing human rights 
because of the otherwise necessary but arbitrary selection 

67 Cançado Trindade, “International law for humankind―towards 
a new jus gentium (II): general course on public international law”, 
p. 150.
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of or emphasis accorded these rights.68 At any rate, such 
an approach could be taken as constituting a challenge to 
the principle of the sovereignty of the State and its corol-
lary of non-intervention,69 according to which the State has 
primary responsibility to offer protection and assistance to 
those affected by disasters on its territory.70 Tension is cre-
ated between, on the one hand, the principles of the sover-
eignty of States and of non-intervention and, on the other, 
international human rights law.71

55.  Another source of tension is often between the 
rights and obligations of the assisting actor and those 
of the State affected by a disaster. In view of the social, 
economic and political implications of disaster relief and 
governance, States might be inclined to redefine their sov-
ereignty by means of a constructive use of international 
law. The traditional State system is currently witnessing 
the emergence of various concepts related to the respon-
sibility of States. As the Secretariat noted in its proposal 
for the topic,72 the protection of persons may be located 
within contemporary reflection on an emerging principle 
entailing the responsibility to protect. The latter concept 
entails the responsibility to prevent, react and rebuild, cor-
responding, respectively, to the three phases of a disaster 
situation. However, the appropriateness of extending the 
concept of responsibility to protect and its relevance to 
the present topic both require careful consideration. Even 
if the responsibility to protect were to be recognized in 
the context of protection and assistance of persons in the 
event of disasters, its implications would be unclear. For 
example, to what extent would the responsibility create 
rights for third parties? What would the contents of those 
rights be? What would trigger those rights? Would those 
rights be singular or collective?

C.  Ratione personae

56.  The multiplicity of actors involved in disaster situ-
ations is a highly pertinent factor. Work on the topic will 
clearly need to take account of the role of international 
organizations, non-governmental organizations and com-
mercial entities in addition to that of State actors. It will 
require assessing the practice of non-State actors and the 
weight to be accorded to it in order to place them properly 
within the framework of protection of persons in the event 
of disasters. There are pertinent questions to be posed. For 

68 See Patrnogic, “Some reflections on humanitarian principles 
applicable in relief actions”, p. 934.

69 On sovereignty as a cardinal principle of international law, see the 
Corfu Channel case (footnote 66 above), p. 35. On non-intervention, 
see Military and Paramilitary Activities in and against Nicaragua (Nic-
aragua v. United States of America), Merits, Judgment, I.C.J. Report 
1986, pp. 106–108, paras. 202–205 (“The principle of non-intervention 
involves the right of every sovereign State to conduct its affairs without 
outside interference; though examples of trespass against this principle 
are not infrequent, the Court considers that it is part and parcel of cus-
tomary international law” (para. 202)); and General Assembly resolu-
tion 2625 (XXV) of 24 October 1970, annex.

70 See, for example, General Assembly resolution 46/182, annex, 
para. 4.

71 This point has been acknowledged in the Mohonk Criteria, which 
state that the “principles of non-intervention and sovereignty should not 
be used as an obstacle to humanitarian assistance”, and that the “objec-
tive of humanitarian assistance is to save lives and is not intended to 
challenge the sovereignty of the state on whose territory aid is to be 
delivered” (Ebersole, loc. cit., p. 198).

72 Yearbook … 2006, vol. II (Part Two), Annex III, para. 9, p. 207.

example, is there a right of initiative, as is recognized as 
a matter of law in international humanitarian law instru-
ments? Is a formal offer from or request to an assisting 
non-State actor necessary? What are the obligations of non-
State actors to protect, if at all, as distinct from providing 
assistance? Does the individual have a right in relation to 
non-State actors? What is the position of commercial sub-
contractors? As these questions suggest, the legal conse-
quences may differ, depending on the actor involved. 

D.  Ratione temporis

57.  A broad approach appears indicated as concerns the 
phases which should be included, in order to provide fully 
fledged legal space. The importance of a coherent frame-
work in terms of rights and obligations becomes appar-
ent when considering the wide range of specific issues 
to which providing disaster assistance gives rise through 
successive phases, not only of disaster response but also 
pre-disaster and post-disaster: prevention and mitigation 
on the one hand, and rehabilitation on the other. A good 
example is the potentially controversial question of pre-
vention. It is interesting to note that the concept of re-
sponsibility to prevent is also a recognized component 
in the emerging concept of protection in international 
humanitarian law. However, the nature and extent of the 
purported obligation of States to prevent disasters (acting 
individually or collectively) raises profound questions, 
which may need to be addressed.73 In this connection, 
work carried out by the Commission on the topic of pre-
vention of transboundary harm from hazardous activities74 
would be of relevance. 

58.  At the other end of the spectrum is the rehabilita-
tion phase. Rehabilitation activities are properly linked to 
the response phase which addresses the immediate needs 
of individuals affected by a disaster. This should be dis-
tinguished from development activities, which can be 
described in terms of support to and implementation of 
autonomous development policies. These phases may not 
always be easy to separate in reality, but their nature dif-
fers considerably ratione materiae, ratione temporis and 
ratione personae. It is the reason why the Special Rappor-
teur considers it appropriate not to consider such activities 
for the purposes of the present topic while treating the 
legal consequences of the rehabilitation phase carefully75 
so as not to be detrimental to the norms governing devel-
opment matters.76

73 See Romano, “L’obligation de prévention des catastrophes indus-
trielles et naturelles”, and Berramdane, “L’obligation de prévention des 
catastrophes et risques naturels.”

74 Yearbook … 2001, vol. II (Part Two), p. 144.
75 See, for example, Doğan and Others v. Turkey (Applications Nos. 

8803–8811/02, 8813/02 and 8815–8819/02), judgment of 29 June 2004, 
European Court of Human Rights, Reports of Judgments and Decisions 
2004–VI, p. 123, para. 154, where the Court discussed the legal con-
sequences of rehabilitation activities after the occurrence of an emer-
gency. The relevant paragraph reads in part: “For the Court, however, 
the authorities have the primary duty and responsibility to establish 
conditions, as well as provide the means, which allow the applicants to 
return voluntarily, in safety and with dignity, to their homes or places 
of habitual residence, or to resettle voluntarily in another part of the 
country (see in this respect Principles 18 and 28 of the United Nations 
Guiding Principles on Internal Displacement, E/CN.4/1998/53/Add.2, 
dated 11 February 1998).”

76 See the Declaration on the Right to Development (General 
Assembly resolution 41/128 of 4 December 1986, annex).
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59.  Citing the Convention on the Privileges and Immu-
nities of the United Nations as a possible model, the 
stated objective of the Secretariat’s proposal for the topic 
was the elaboration of a set of provisions which would 
serve as a legal framework for the conduct of interna-
tional disaster relief activities.77 In this connection, some 
consideration might be given at the outset to the qualita-
tive purpose of the Commission’s work on this topic. Is 
the Commission’s task limited to codification of existing 
law and practice or will it extend beyond de lege fer-
enda? The Secretariat proposal indicated that the work 
would be primarily limited to the former, with emphasis 
on progressive development as appropriate. At any rate, 
the Commission has itself considered that its drafts con-
stitute both codification and progressive development of 
international law in the sense in which those concepts 
are defined in the Statute, and has found it impracticable 
to determine into which category each provision falls. 
Nevertheless, given the amorphous state of the law relat-
ing to international disaster response, striking the appro-
priate balance between lex lata and lex ferenda poses a 
singular challenge.

77 Yearbook … 2006, vol. II (Part Two), Annex III, para. 24, p. 210.

60.  Regarding the form that the final product is to take, 
the Secretariat’s proposal, by stating that the objective is 
the elaboration of a framework convention, would seem 
to have placed the emphasis on progressive develop-
ment, in conformity with article 15 of the Commission’s 
statute,78 which contemplates the progressive develop-
ment of international law by means of the preparation 
of draft conventions. Nevertheless, in practice, the Com-
mission has utilized a variety of other forms in which to 
couch its final drafts: model rules, principles, guidelines, 
declarations, codes, etc. Regardless of the final form, the 
Commission, with few exceptions, embodies the result 
of its work in draft articles, prepared following its well-
established methods of work. That should also be the case 
as regards the present topic. In conformity with its usual 
practice, the Commission’s decision on the form to be 
recommended to the General Assembly for its final draft 
articles may, in principle, await the completion of work 
on the present topic. Nevertheless, the special characteris-
tics of such a novel undertaking might make it advisable 
to arrive at an early understanding of what the final form 
should be, especially if guidelines, rather than a conven-
tion, might make the final draft more acceptable to States.

78 General Assembly resolution 174 (II) of 21 November 1947.

Chapter III

Form of the work 

Chapter IV

Conclusions

61.  The present, preliminary report is intended to pro-
vide a basis for a constructive discussion in the Commis-
sion which will facilitate determination of the general 
scope of the topic on the protection of persons in the event 
of disasters.

62.  Without prejudice to the outcome of the Commis-
sion’s discussion of the scope, it is the view of the Spe-
cial Rapporteur that the title chosen for the topic implies 
a wide perspective. Work on the topic can be undertaken 
with a rights-based approach that will inform the opera-
tional mechanisms of protection. 

63.  The identification of the underlying principles and 
the elaboration of the rules derived therefrom need to be 
reflected in a future set of draft articles as regards each 
of the two elements of protection (a lesson that can be 

learned from the experience of the International Relief 
Union). 

64.  While the Commission requested the Secretariat to 
prepare a background study initially limited to natural 
disasters, the Special Rapporteur is of the view that the 
Commission could usefully embark, pari passu, on work 
concerning both natural and man-made disasters.

65.  Work on the topic will clearly need to take account 
of the multiplicity of actors in disaster situations.

66.  To achieve complete coverage, work on the topic 
should extend to all three phases of a disaster situation, 
but it would appear justified to give particular attention to 
aspects relating to prevention and mitigation of a disaster 
as well as to provision of assistance in its immediate wake.


