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Chapter 1

Introduction

1a. The Context of the Study

The occurrence of natural and technological disasters within the territory of the Member States of
the European Union (EU) has long been a concern in the EU. Between 2002 and 2008, the EU
Civil Protection Mechanism (CPM) was involved in 77 incidents occurring within the EU terri-
tory. Such incidents ranged from earthquakes in Italy to flooding in Romania and Bulgaria. When
these disasters are on a large scale, or their effects cross international boundaries, international as-
sistance and co-operation become a necessary component of disaster relief planning. However, it is
often the case that the applicable legal framework does not consider the legal and technical meas-
ures necessary to facilitate international assistance, for example, expedited procedures for crossing
borders or importing relief goods.

In 2001 the International Federation of Red Cross and Red Crescent Societies (IFRC) initiated its
International Disaster Response Laws, Rules and Principles (IDRL) Programme to study global
legal frameworks within which disaster assistance is provided and used. The Programme and its
partners reviewed the international, regional and national frameworks regarding international re-
sponse to natural and technological disasters. Among the several dozen studies produced was an
initial examination of the broad lines of EU law for disaster relief, carried out in 2003 by the
Austrian Red Cross in co-operation with the IFRC.!

After several years of research and global consultations with governments and other stakeholders
evaluating common problem areas and best practice, the IFRC spearheaded negotiations for the
development of the “Guidelines for the Domestic Facilitation and Regulation of International
Disaster Relief and Initial Recovery Assistance” (IDRL Guidelines).” In November 2007, the
state parties to the Geneva Conventions unanimously adopted the IDRL Guidelines at the
30th International Conference of the Red Cross and Red Crescent. In addition to joining the
consensus on the Guidelines, the EU Member States® and their National Societies* signed specific
pledges in support of the use of the Guidelines. Support for the IDRL Guidelines was also included
in the EU Consensus on Humanitarian Aid in 2007. A recent report by the IFRC notes some of
the progress in implementing the IDRL Guidelines since that time.

The current study was commissioned by the IFRC and is funded in substantial part by the
European Commission. The study builds upon the IDRL Guidelines, examining the degree to
which national and European legal frameworks address problems related to the facilitation of inter-
national assistance. Its scope is limited strictly to the provision of disaster assistance within the
EU and does not examine disasters resulting from armed conflict situations or terroristic acts. It
examines EU law at the regional level and reviews international and regional legal instruments

1. The Regulatory Framework for Disaster Response estab-
lished within the European Union: A focus on Humanitarian
Aid and Civil Protection Legal Study’ (2005). 2. IFRC,
“Introduction to the Guidelines for the Domestic Faciiltation
and Regulation of International Disaster Relief and Initial Re-
covery Assistance” (2008), available at: http:/[www.ifrc.org/
idrl. 3. Pledges on IDRL: Section 3.1 — Strengthening the

legal framework for international response to disasters, Govern-
ment, EU Joint Pledge, Pledge #95. 4. ibid, National Socie-
ties, Pledge #56. 5. IFRC, “The Right Aid at the Right Time :
Progress Report on the Guidelines for the Dwomestic Facilitation
and Regulation of International Disaster Relief and Initial Re-
covery Assistance” (November 2009), available at: http: www.
ifrc.org/idrl.
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with potential application to disaster relief within the EU. This Report also, in part, updates and
expands upon the 2005 study by the Austrian Red Cross and IFRC mentioned above. This study
will form part of a wider project, and will be supplemented by an evaluation of the relevant law of
six EU Member States, prepared by the Red Cross Societies of Austria, Bulgaria, France, Germany,
the Netherlands and the United Kingdom.

1b. The EU and Disaster Relief

The EU has a long tradition of concern for disaster relief. This has been expressed in part through
the development of institutions and rules for humanitarian assistance and also for civil protection
cooperation. To date, the institutions and rules related to humanitarian assistance have applied only
to relief efforts outside of the EU, whereas civil protection cooperation has been expanded, over
time, to apply both inside and outside the EU. The past few years have seen some rapprochement
of these strands, in particular in the recent proposal of Commission President Barroso to merge
ECHO and the Civil Protection Mechanism into a single Directorate-General for International
Cooperation, Humanitarian Aid and Crisis Response.

Nevertheless, this study will focus only on the delivery of disaster assistance within the territory of
the Member States. It will consider relief sources from both within and outside the EU. For this
reason, it will not be examining humanitarian assistance structures.

EU law-making on civil protection cooperation began with the May ministerial meeting in Rome
in 1985. That meeting was followed by six resolutions on civil protection over the next nine
years, the most significant being the Resolution of 9 July 1991 on improving mutual aid between
Member States in the event of technological disasters.® Each of these resolutions formed the frame-
work of what is now the CPM and has evolved into two primary pieces of legislation. Since then,
the CPM has become a comprehensive framework for emergency assistance notification, request
and response, and has developed an elaborate training and exercise programme to improve co-
ordination and enhance experts’ skills. Since January 2002, the Mechanism has handled almost
200 events ranging from practice exercises to responses to large-scale disasters, such as the 2004
tsunami in Asia or the 2009 earthquake in the ’Aquila Province in Italy.

Many of the provisions under the Mechanism correspond to considerations in the proposed IDRL
Guidelines, but there are several gaps that have not been addressed by the Mechanism legislation or
by other relevant Community policies.

Given the above, this report seeks to accomplish the following:
1. Conduct a review of the current EU legal framework for disaster relief, both within the

Civil Protection Mechanism and in other relevant policy areas in order to assess the degree
to which the current legal framework corresponds to the IDRL Guidelines;

6. In fact, the first Decision establishing the CPM (2001/792/
EC) refers to the benefits derived from the 1991 Resolution but
acknowledges that the scope of protection must be extended ro in-
clude other emergencies such as radiological or chemical emergen-
cies and marine pollution (Preamble 1). Other resolutions of note
were the: Resolution of the Council and of the representatives
of the Governments of the Member States, meeting within the
Council of 26 February 2001 on strengthening the capabilities
of the European Union in the field of civil protection, Resolution

of the Council and the representatives of the Governments of the
Member States, meeting within the Council, of 31 October 1994
on strengthening Community cooperation on civil protection and
Resolution of the Council and the representatives of the Govern-
ments of the Member States, meeting within the Council of 23
November 1990 on Community cooperation on civil protection.
For a complete look at the legislative history of civil protection
in the EU, see: http://ec.europa.cu/environment/civil/prote/
legal _texts.htm.
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2. Provide an assessment of practice under the existing EU framework for disaster relief; and

3. Survey selected international and regional agreements, together with relevant bilateral
agreements between the EU and third countries, that might impose obligations on EU
Member States in addition to those under the Community framework.

The Report concludes with three annexes. Annex I is a list of individuals who aided in the drafting
of this report, either through interviews conducted by telephone or responses provided by email.
Annex II is a table of the legislation cited in this Report. Annex III is a table of selected bilateral
agreements regulating assistance between EU Member States.

All treaty articles referenced in the Report are those which appear in the newly-enacted Treaty
of Lisbon. The Treaty entered into force on 1 December 2009 and is comprised of two separate
treaties: the Treaty on European Union (Lisbon TEU) and the Treaty on the Functioning of the
European Union (Lisbon TFEU). One consequence of the entry into force of the Lisbon Treaty
is the renumbering of articles from the Treaty of Nice.” Therefore, references to the Lisbon Treaty
will be accompanied in brackets by reference to previous articles in the Treaty of Nice where
appropriate.

7. Comprising the Treaty on European Union (Treaty of Maas-
tricht) and the Treaty Establishing the European Communities
(Rome Treaty).
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Legislative Competence and Legal Bases for Action
2a. Legal Bases and Competence

Under the TEC, there are three types of competence.
= Exclusive

m  Shared

n  Complementary

The Lisbon Treaty effectively mirrors the current situation under the TEC, but explicitly
places each area of policy within a category of competence.

Delineating the exact levels of competence in the areas where competence is shared or complemen-
tary is a lengthy exercise that would involve an evaluation of all EU law in a given subject area to
determine what has been regulated by the EU and what specifically has been left to the Member
States to regulate. Therefore, this Report attempts to provide a broad overview of the types of com-
petence and the subject areas which fall under each category.

There are three main types of competence that the Community can exercise in the implementa-
tion of its policies: exclusive, shared and complementary. Areas of exclusive competence result from
allocations in the European Treaties. Once the EC has legislated in a given area, the Member States
are no longer competent to legislate in that area unless competence is transferred back to them by
the Community. The European Commission has traditionally argued for a broad approach to ex-
clusivity, i.e., that a power is exclusive once it has been conferred on the EC, whether or not the EC
has actually exercised the competence. The areas of agriculture, customs, value added tax (VAT)
and indirect taxation are considered areas of exclusive competence under the Treaty Establishing
the European Community (TEC) as it currently stands.

When a competence is shared, both the Community and the Member States may legislate and
adopt legally binding acts in the subject area. The Member States may only exercise their compe-
tence insofar as the Community has not exercised its own. Also, the Community can only act in-
sofar as the objectives of the proposed action cannot be sufficiently achieved by the Member States
on their own. The areas of telecommunications, environment and transport® are examples of areas
of shared competence under the TEC.

Complementary competence exists in areas where the Community supports, co-ordinates or supple-
ments the actions of the Member States. Although there is a Community policy, it may never lead
to harmonisation of Member States” national legislation. Member States may continue to follow
and determine their own policy. Civil protection and public health are areas that fall into this
category.

8. Transport has been declared exclusive by the European circumstances: Case 22/70, Commission v Council (ERTA)
Court of Justice (ECJ]) in one case because of the particular — [1971] ECR 263.
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Finally, it should be noted that actions taken under the third pillar — police and judicial co-opera-
tion — are exclusively within the competence of the Member States. This is pertinent to the discus-
sion of EU regulation of controlled substances and care for victims of terrorism.

Whereas under the TEC there is some confusion regarding which subject areas fall into which
categories, the Treaty of Lisbon specifies exactly the limits of competence, basically reflecting the
current situation in practice. Some examples of exclusive competence under the Lisbon Treaty are:

B customs union;
B monetary policy for the Member States who have adopted the Euro.’

Shared competence occurs in relation to areas such as:

internal market;

agriculture and fisheries, excluding the conservation of marine biological resources;
environment;

transport;

trans-European networks;

area of freedom, security and justice;

common safety concerns in public health matters, for the aspects defined in this Treaty.”®

Finally, areas of complementary competence include:

m protection and improvement of human health;
m civil protection."

The arrangements under the Lisbon Treaty largely mirror the current situation under the TEC,
therefore the current framework for civil protection should not be altered drastically. However, civil
protection is now a specifically listed objective of the Union and further legislation in the area will
be possible. Furthermore, Article 222 of the Lisbon Treaty introduces the Solidarity Clause. The
Solidarity Clause specifies that “the Union and its Member States shall act jointly in a spirit of soli-
darity if a Member State is the object of a terrorist attack or the victim of a natural or man-made
disaster.” The Clause is accompanied by Declaration 37 which reinforces the fact that nothing in
Article 222 affects a Member State’s right to choose the most appropriate means to comply with its
solidarity obligations. A statement made by Mr Stavros Dimas, the European Commissioner for
the Environment supports the fact that the Solidarity Clause has created a binding legal obligation
for the Member States to help each other in the context of civil protection."?

2b. The Pillar Structure of the EU

When the Treaty on European Union (TEU) entered into force in 1993, it introduced a the three
pillar structure of the European Union. The first pillar is the Community pillar and comprises the
three Communities: the European Community, the European Atomic Energy Community and
the former European Coal and Steel Community. The second pillar is devoted to the common

9. Art 3 Lisbon TFEU. 10. ibid arr 4. 11. ibid art 6.  europa.eu/rapid/pressReleasesAction.do?reference=SPEE
12. Civil Protection Forum, “Towards a more resilient society”, ~ CH/09/5568&format=PDF&aged=0&language=EN&gui
25-26 November 2009, Speech/09/556, available ar: http://  Language=en.

10
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foreign and security policy which comes under Title VI of the TEU and is within the competence
of the Member States. The third pillar, originally entitled ‘Justice and Home Affairs’ is devoted to
police and judicial co-operation in criminal matters between the Member States, coming under
Title VI of the EU. This report is concerned only with actions in the first and third pillars and
where relevant, reference to the pillars will be made.

2c. Types of Legislation

Under the TEC, there are three main types of legislation. The binding nature of the legislation
depends on its form.
= Directives: binding as to the result to be achieved
Regulations: binding in their entirety
Decisions: binding in their entirety on whom they are addressed
Resolutions: non-binding

The majority of the relevant legislation is in the form of a Directive, Regulation or Decision, each
possessing varying degrees of binding authority."”” As defined in Article 249 TEC, a Directive is
“binding, as to the result to be achieved, upon each Member State to which it is addressed, but
shall leave to the national authorities the choice of form and methods.” A Regulation is general
in its application and “binding in its entirety and directly applicable in all Member States”. A
Decision is “binding in its entirety upon those to whom it is addressed”. Finally, although they
are not legally binding and are not specifically mentioned in the TEC, Resolutions have been
instrumental in the development of the EU’s civil protection policy. They are typically drafted as
statements of intention to develop policy in a given area.

In the context of the third pillar, the relevant types of legislation are joint actions, framework
decisions and decisions." Joint actions address specific situations where operational action by the
Union is required. They commit the Member States in the positions they adopt and in the conduct
of their activities. Framework decisions are adopted by the Council unanimously in order to ap-
proximate the laws and regulations of the Member States and function much like directives: they
are binding as to the result to be achieved, but the Member States may choose the form of method
of achieving the end result. Decisions are somewhat similar, only it is the Council that adopts the
necessary implementing measures. Decisions are adopted by the Council with qualified majority
for any purpose, other than the approximation of Member States’ laws and regulations, consistent
with the objectives of Title VI TEU, which contains the provisions on police and judicial co-
operation in criminal matters.

13. Another consequence of the Treaty of Lisbon is that the the legal instruments cited in this Repors. 14, Article 14 (re-
nature and types of legal instruments has changed. At the time of  garding joint actions) and Article 34 (decisions and framework
writing, it is not clear whether and how these changes will affecr  decisions) TEU.

11
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2d. Applicability of EU Legislation in the Private Sphere

m  The binding nature of EU legislation on private bodies is dependent upon the type of
legislation at issue.

= Directives are only capable of binding the State, but they can be relied upon by private
individuals and bodies to assert their rights.

= Regulations are binding upon both the State and private bodies and individuals.

m  There is no specific EU regulation of charitable organisations; that is left to the Member States.

At the outset, it should be mentioned that there is at present, no general EU regulation of charitable
organisations. While the EU has developed some legislation in the area of companies law, it is specif-
ically inapplicable to non-profit organisations.” Consequently, legal regulation of these bodies occurs
nationally, sometimes resulting in hardship for non-profit organisations that work across borders.
Therefore, as one recent commentator has noted, the current EU regulatory regime “prevents non-
profit organizations from fully enjoying the benefits of the common market.”'® Non-profit organisa-
tions will, however, be bound by and derive benefit from EU legislation regulating other areas of law.

i. Who is legally obligated under EU law?

Depending on the type of legislation involved, European law may impose obligations on private
individuals and bodies. Directives are only capable of producing vertical direct effect. That is, they
impose obligations only upon the Member States to whom they are addressed. They do not bind
private individuals and, consequently, do not have what is called horizontal direct effect.””

As directives and decisions can only bind states, the definition of ‘state’ is relevant. The ECJ has de-
fined ‘state’ broadly as including all organs of the State." In Foster v British Gas,” the EC] developed a
four-prong test to determine whether a body can be regarded as the state for purposes of direct effect:

the body must provide a public service;

the service must be provided pursuant to a measure adopted by the State;

the service provided must be under the control of the State; and

the body must possess special powers beyond those normally applicable in relations
between individuals.

B =

The following types of bodies have been held to be emanations of the State by the ECJ:

m Local and regional authorities®
®m National health authorities?!

m Police®

®m Nationalised industries?®

Based on the Foster test, national courts have ruled that charities established by a private act such as
a will or trust deed, even if they provide a public service, are not considered as the ‘state’ unless it

15. Some of this legislation is discussed below in Parr  [1986] ECR 723. 18. Marshall (n 17). 19. Case C-188/89
ILb.c. 16. OB Breen, ‘EU Regulation of Charitable Organ- [1990] ECR I-3313. 20. Cuase C-103/88 Fratelli Constanzo

12

isations: The Politics of Legally Enabling Civil Society’, The
International Journal of Not-for-Profit Law, vol 10, issue 3
(June 2008). 17. Case 152/84 Marshall v Southampton
and South West Hampsire Area Health Authority (Teaching)

SpA v Comune di Milano /1989] ECR 1839. 21. Marshall
(n17). 22. Case 222/84 Marguerite Johnston v Chief Con-
stable of the Royal Ulster Constabulary /1986] ECR 1651.
23. Foster (n 19).
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is part of the State system.? This has not been specifically questioned before the ECJ, but it seems
likely that charitable organisations such as National Red Cross Societies or non-governmental or-
ganisations, for example, would not be bound directly by EC directives and decisions.

It should be noted, however, that once a directive has been correctly implemented by the Member
States, it becomes part of national law and therefore applicable to private individuals and bodies as
well as the State. So, in that sense, directives may also bind private bodies or individuals.

By their very definition, regulations are of ‘general application’ and therefore impose obligations
not only on the Member States, but also on private individuals. Much of the EC legislation dis-
cussed in this Report is in the form of a regulation. Consequently, if involved in the types of activ-
ities regulated by this legislation, private individuals and bodies within the EU will be bound by
provisions relating to:

The implementation of the Community Customs Code?

Visa requirements for third country nationals®

Food quality standards®

Pharmaceutical standards and rules regarding controlled substances?®
EU vehicle registration requirements®

Euratom safeguards®

The European Centre for Disease Prevention and Control®!

Treaty articles concerning free movement are also capable of producing obligations between indi-
viduals.?* Therefore, those provisions of the TEC regarding free movement of persons and workers
such as those on the recognition of professional qualifications or establishment, produce binding
obligations on the Member States as well as private individuals or bodies.

ii. Who can exercise rights?

Directives and decisions can only confer rights on individuals against the State; In order for these
instruments to have this effect, they must satisfy three conditions:

1. the date of implementation must have passed;*

2. the provision at issue must be sufficiently clear and precise so as to demonstrate an inten-
tion to confer rights;** and

3. the provision must be unconditional, i.e., not require any further decision or act of the
Community or the Member State.®

24, National Union of Teachers and Others v. Governing
Body of St Mary’s Church of England (Aided) Junior School
and Others [1997] CMLR 630; [1997] ICR 334, Court of
Appeal (England and Wales).  25. See Part II1.b.7ii.  26. Parr
II1.b.i. 21. Part IIl.b.iv. 28. Part IILb.v. 29. Part
I1Lb.vii. 30. Part Illei. 31. Part Ille.iv. 32. Case
C-281/98 Roman Angonese v Cassa di Risparmio di Bolzano
[2000] ECR I 4139: Article 29 TEC covers the discriminatory
conduct of private parties in relation ro the free movement of
workers; Case 90/76 S.r.]. Ufficio van Ameyde v S.r.l. Ufficio
Centrale Italiano di Assistenza Assicurativa Automobilista in
Circolazione Internazionale [1977] ECR 1091: demonstrates
that the ECJ has applied Article 43 in relation ro freedom of es-
tablishment to private parties, although it is not clear whether this

is a strict rule; Joined Cases C-51/96 and C-191/97 Christelle

Deli¢ge V Ligue Francophone de Judo et Disciplines ASBL:

Article 49 on free movement of services is applicable to private
rules aimed at regulating the profession of services in a collective
way. 33. Case C-129/96 Inter-environnement Wallonie

[1997] ECR I-7411. 34. Case 148/78 Criminal Proceed-

ings against Tullio Ratti /1979] ECR 1629. 35. Case 8/81

Becker [1982] ECR 53. This does not mean that the provisions of
a directive will not be directly effective because the rights it grants

are dependent upon an objective factor or event; rather, it means

that the provision must not be dependent on the judgment or dis-

cretion of the Community institutions or national authorities (TC
Huartley, The Foundations of European Community Law (5t

ed) OUP 2003 p 199).

13
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Although private bodies such as the National Red Cross Societies or non-governmental organ-
isations are not bound directly by directives, they may assert any rights provided in the directives
against the State.

As regulations are generally applicable and create obligations on the part of the State and indi-
viduals, private individuals and bodies may assert their rights vertically (against the State) or
horizontally (against other individuals). The same is true regarding the Treaty provisions on free
movement.

Considering the foregoing, private individuals and bodies such as the National Red Cross Societies
will benefit from EU law if certain conditions are met. The type of law concerned will dictate
whether they can assert their rights against the State or both the State and other private individuals
or bodies. EU law may also create obligations that bind private individuals or bodies. Again, this
depends on the type of law at issue. Regulations may directly bind these bodies if they become
involved in the subject matter concerned by the regulation. Directives may indirectly bind private
individuals and bodies involved in the regulated subject matter after their provisions have become
part of national law.

2e. The EEA and Switzerland

In addition to the TEC and the TEU, two other agreements should be mentioned at this stage.
The European Economic Area Agreement (EEA Agreement) entered into force in 1994 and ex-
panded the EU internal market to all the European Free Trade Area (EFTA) States. Currently, only
three EFTA States take part in the EEA Agreement: Norway, Iceland and Liechtenstein. As part
of the EEA Agreement, the EFTA States must implement all EU legislation relevant to the func-
tioning of the internal market. This includes respect for the basic principles of the internal market,
such as the free movement of goods, persons, capital and services.

The EU has also entered into several agreements with Switzerland, covering various areas of legis-
lative policy. After the first agreement on free trade in 1972, the EU and Switzerland have entered
into approximately 100 bilateral agreements. The most notable negotiations occurred in two main
rounds: Bilateral I in 1994 and Bilateral II in 2004. Bilateral I consists of a series of seven agree-
ments in the following areas: (1) free movement of persons; (2) civil aviation; (3) overland trans-
port; (4) agriculture; (5) public procurement; (6) technical barriers to trade; and (7) research. The
Bilateral I package concerns (1) security and asylum; (2) co-operation in the fight against fraud;
and (3) previously open issues in the fields of agriculture, environment, media, education, care of
the elderly, statistics and services. Most recently, in December 2008, Switzerland became a member
of the Schengen Treaty, discussed below. Essentially, these agreements operate similatly to the EEA
Agreement and make Switzerland a ‘virtual’ member of the EEA. Consequently, most EU law will
apply universally throughout the EU, EEA and Switzerland.
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Chapter 3

Areas of EU Regulation

3a. Civil Protection Mechanism

IDRL Guidelines

Part IT of the IDRL Guidelines provides for the “expeditious sharing of information about
disasters”.
 The CPM provides an alert and response centre to alert states to the existence of
disasters and the need for assistance as well as any assistance offered.

Part III of the IDRL Guidelines provides that decisions to request relief must be made and
communicated in a timely manner; the same is applicable to notification of the termination
of relief.
© The MIC provides one platform for these notifications to be made as soon as pos-
sible within Europe. In addition, state specification of the types and amounts of
assistance is included in the MIC alerts.

i. Legal Provisions

The main EU mechanism which deals with disaster relief assistance inside the EU is the
CPM, which has traditionally been managed by the Commission’s Directorate General for the
Environment (DG Environment), but which will apparently be managed in the future from the
new Directorate-General for International Cooperation, Humanitarian Aid and Crisis Response.
The CPM consists of two primary pieces of legislation covering disaster prevention, prepared-
ness and response: Council Decision 2007/779/EC, Euratom establishing a Community Civil
Protection Mechanism (recast) and Council Decision 2007/162/EC, Euratom establishing a Civil
Protection Financial Instrument. These will be discussed in more detail below. The CPM is ap-
plicable to “major emergencies”,*® which is defined as “any situation which has or may have an
adverse impact on people, the environment or property and which may result in a call for assistance
under the Mechanism”. In the past, earthquakes, floods, forest fires, storms, tsunamis, biological,
chemical, environmental, radiological & technological disasters, marine pollution, and terrorist at-
tacks have been categorised as falling within this definition.””

Previously, the legal basis for the CPM was somewhat indirect. Although it was managed by
DG Environment, the legal basis and origin of competence of the CPM does not fall under the
Community’s environmental policy, which is an area of shared competence. Article 3 of the TEC,
which lists the objectives of the Community, specifically cites in subsection (1)(u) measures re-
lating to civil protection. Civil protection was therefore part of the competence of the European
Community (EC) under the first pillar, but it was not exclusive, it was complementary to the
Member States’ competence. However, Article 3(1)(u) did not itself serve as a legal basis for action

36. Council Decision 2007/779/EC, Euratom establishing a ~ European Civil Protection, available at: http://ec.europa.cu/
Community Civil Protection Mechanism (recast), Article 1(1). environment/civil/prote/cp01_en.htm.
37. ‘Community co-operation in the field of civil protection’,
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in that sphere and the TEC did not provide a separate provision on which to base such action.
Therefore, the civil protection legislation cited Article 308 TEC as the relevant legal basis. Article
308 allows the institutions to take any appropriate measures that are necessary to attain one of the
objectives of the Community and the TEC.

The characterisation of civil protection as a complementary competence has been more emphatically
cemented by its explicit listing in the Lisbon Treaty under Article 6 TFEU, discussing complemen-
tary action. However, the Community has acknowledged the added value of making an EU-level
mechanism available as a supplement to Member States” systems in the event that a Member State
becomes overwhelmed by a disaster. The support of the CPM is available on request should the af-
fected state decide that its own mechanisms are insufficient to provide an adequate response.

Under the Treaty of Lisbon, the EU shall have competence to carry out actions to support, co-
ordinate or supplement the actions of Member States in civil protection. Title XXIII, Article 196
TFEU provides that the EU:

shall encourage cooperation between Member States in order to improve the effectiveness of
systems for preventing and protecting against natural or man-made disasters. Union action
shall (a) aim to support and complement Member States’ action at national, regional and local
level in risk prevention, in preparing the civil-protection personnel and in responding to nat-
ural or manmade disasters within the Union; (b) aim to promote swift, effective operational
cooperation within the Union between national civil protection services; and (c) promote
consistency in international civil-protection work.

The European Parliament and the Council shall establish the measures necessary to help to
achieve the objectives referred to in Art. 196 (1), excluding all harmonisation of the laws and
regulations of the Member States.

The Lisbon Treaty therefore formalises what has already been the case in practice: the competence
of the Community with regard to civil protection is complementary in nature. This might explain
why, as the treaties stand, it is difficult to find detailed provisions regarding disaster relief oper-
ations in the EC legislation under the first pillar.

The EU has identified civil protection as being one of four priority areas of civilian action under
the European Security and Defence Policy. Civil protection in this sense, however, is mostly in
relation to armed conflict. According to the Council, in an effort to respond effectively to crisis
management tasks, certain civil protection goals have been set with a deadline of the end of 2010.%
These targets consist of actions such as establishing co-ordination teams with round the clock
availability and creating large-scale intervention teams that can be dispatched on short notice. It is
thought that that these crisis management tools could be used regularly for civil protection oper-
ations abroad in the context of EU-led autonomous missions or in civil protection operations led
by organisations like the UN or the OSCE. It is possible that these innovations could be replicated
and used for disasters occurring within the Community; however it is unclear whether these pro-
cedures encompass all of the considerations of the IDRL Guidelines.

38. The Civilian Headline Goal 2010 is available at: http://
www.consilium.europa.eu/uedocs/cmsUpload/Civilian_

Headline_Goal_2010.pdf.
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The CPM currently includes 31 countries (the EU 27 plus Liechtenstein, Iceland, Norway and
Croatia). As discussed above, the CPM consists of two main pieces of legislation, one covering gen-
eral co-operation regarding co-ordination of civil protection assistance, and a financial instrument®
which enables the EU to fund activities under the framework focused on prevention, preparedness
and response. The Decision establishing the Community CPM* provides for various methods of
co-operation and action including: (1) establishing a central inventory of available assistance and
intervention teams or modules in the Member States; (2) training programmes for the teams; (3)
workshops and seminars geared toward aspects of intervention; (4) the creation of assessment and co-
ordination teams; (5) the creation of a Monitoring and Information Centre (MIC) and a Common
Emergency Communication and Information System (CECIS) to liaise between the MIC and
Member States’ contact points; (6) aiding in the development of detection and early warning sys-
tems; (7) emphasising the importance of information exchange in order to facilitate access to equip-

ment and transport; (8) freeing up additional transport resources; and (9) conducting exercises.!

The EU Commission facilitates the mobilisation of civil protection resources from the Member
States through the MIC, which is the heart of the CPM. Based in Brussels, it is accessible 24 hours
a day and 7 days a week. Any state affected by a disaster can request assistance through the MIC.
The request will be forwarded immediately to a network of national contact points, which, in
return, inform the MIC whether they are able to offer assistance. The MIC collects the informa-
tion and informs the requesting state about the available assistance. The requesting country then
selects the assistance it needs and establishes contact with the assisting countries. Moreover, the
CPM has a database with information concerning the national civil protection capabilities avail-
able for assistance interventions. It also receives contents of the military database, compiled by the
EU Military Staff, providing a picture of all available resources to manage the consequences of
disasters. The responsibility to co-ordinate the contributions received through the CPM during
operations within the EU remains with the requesting state.®?

Official request
for EU assistance
from affected country

MIC sends
info & situation
report to MS
Country accepts/rejects offers; Civil Protection phase is over:
notifies MIC and sends further requests handover to humanitarian teams

39. Council Decision 2007/162/EC, Euratom establishing — 42. Tmproving the Community Civil Protection Mechanism’
a Civil Protection Financial Instrument. 40. Council De- COM(2005) 137 final 5.
cision 2007/779/EC, Euratom (n 36). 41. ibid art 2.
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The CPM Decision provides the basis for its implementing legislation. This includes Commission
Decision 2004/277/EC, Euratom laying down rules for the implementation of [the CPM
Decision], which formally implements most of the suggested action in the CPM Decision, such as:
(1) the creation of the MIC and CECIS; (2) mandatory information exchange between Member
States regarding available resources; and (3) procedures for requests for assistance by a disaster-
affected state. This Decision was amended by Commission Decision 2008/73/EC, Euratom which
primarily covers the tasks and rules governing civil protection modules.

Article 8(2) of the CPM Decision provides that the Member State holding the Presidency of the
Council is responsible for the overall co-ordination of civil protection assistance, whereas the
Commission is charged with operational co-ordination, the latter pertaining specifically to indi-
vidual relief operations as differentiated from general co-ordination of the CPM as a whole. This
operational co-ordination is chiefly handled by the MIC which serves as the contact point for as-
sistance requests and responses and handling the dialogue between Member States. A contact in the
EU’s Civil Protection Unit stated that although in theory this could include technical considerations
such as transit and customs, in practice it does not. For example, in a situation where a Belgian
pumping team was travelling from Belgium to Romania and encountered practical difficulties at
borders or with regulations such as restrictions on driving, the MIC would try to facilitate the reso-
lution of these problems by contacting the relevant civil protection points of the country where there
is a difficulty. However, this action is very ad hoc and there are no formal agreements on the subject.

The CPM has various tools at its disposal to aid the Member States to be as best prepared for dis-
aster situations as possible. The CPM uses training courses, simulation exercises and the exchange
of experts to improve competency and to promote complementarity and compatibility among re-
sponse teams. Training courses are aimed at a wide variety of participants, from assessment and co-
ordination experts, to environmental experts. They consist of theory and field experience, as well as
overviews of applicable international guidelines.** According to the CPM website, since its launch
in 2004, the training programme has expanded into 11 courses teaching over a thousand experts
among the participating states.** Exercises at the Community level are typically organised by the
Member States and partially funded by the Commission. They are offered to all actors involved in
CPM operations and are focused on contingency planning, decision-making procedures and les-
sons regarding the provision of information to the public. Already in 2009, there have been four
simulation exercises covering flooding and earthquake training. In the past, exercises have covered
disasters such as chemical, biological, radiological and nuclear attacks, terrorism-related accidents
and forest fires. The expert exchange mechanism operates according to a secondment procedure
whereby national civil protection experts are sent to the administrations of other participating
states to gain experience and knowledge on all aspects of disaster prevention through familiarisa-
tion with new techniques and approaches.

The CPM framework is essentially just that: a framework for co-operation against which the
Member States can co-ordinate their action in times of disaster. EU activity itself is quite modest,
as civil protection has been deemed to be largely a matter for Member States under the principle
of subsidiarity.” Therefore, civil protection is necessarily linked to other policy areas such as envir-
onment, humanitarian aid, agriculture, immigration and customs where the EC has competence
to take the relevant actions required.

43. The European Community Civil Protection Mechanism  ec.europa.eu/environment/civil/prote/activities.htm.
Training Programme’, available ar: http:/lec.europa.eu/ 45, Vade-mecum of Civil Protection in the European Union,
environment/civil/prote/pdfdocs/Training_Civil_Protec-  awailable az: http://ec.europa.eu/environment/civil/pdfdocs/

tion.pdf. 44, Training and exchange of experts, ar: hetp:// vademec.pdf, p 8.
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ii. The CPM and Non-Governmental Organisations

The CPM generally does not work directly with non-governmental organisations (NGOs); it is a
state-to-state mechanism. According to an official at the EU’s Civil Protection Unit, NGOs are
engaged on an ad hoc basis only. Even in cases of external action based on Article 8 of the Decision
establishing the CPM Financial Instrument,* action takes place via state-to-state co-ordination
without the direct involvement of NGOs or other international organisations. The CPM works on
the assumption that the government is the sovereign in these situations and should be respected.
Therefore, within the CPM, there are no eligibility criteria for NGO participation. In contrast,
the EU’s humanitarian aid office, DG ECHO, which operates externally, and its humanitarian aid
programme, engage with not only NGOs, but also United Nations (UN) agencies, and the Red
Cross and Red Crescent Movement.

ili. The Civil Protection Mechanism in Practice

Since January 2002, the MIC has been involved with over 200 events many of which have oc-
curred within the EU. For example, in 2005, the MIC co-ordinated offers of assistance by France,
Italy, Germany, the Netherlands, Slovakia, Spain and Norway to aid Portugal in its struggle with
forest fires. That same year, the MIC fielded requests for and offers of assistance to Bulgaria,
Romania and Central European Member States which were inundated with flooding. Similar as-
sistance and co-ordination was provided in relation to flooding in Bulgaria, Romania, Hungary
and the Slovak Republic in 2006, Cypriot and Bulgarian forest fires in 2007, and most recently,
forest fires in Italy and France in July 2009.

iv. Reviewing the Civil Protection Mechanism

In February 2009, the Commission requested an impact assessment on the Community approach
to the prevention of natural and man-made disasters.”” The purpose of the document was to assess
whether the Community should develop its own strategy on disaster prevention in an effort to
improve the protection of people, the environment and property. The assessment was based on
external consultation with the Member States and stakeholders who identified gaps in the current
framework for prevention. The document states that the current approach to disaster prevention is
fragmented in both the EU and the Member States and that there is a need for developing disaster
prevention as “a discipline in its own right”.*® The conclusion of the assessment was that the best
way to achieve the stated goal was through the pursuit of three objectives: (1) developing know-
ledge of disaster prevention policies at all levels of government; (2) linking sectoral policies to im-
prove co-ordination and support an overall approach to disaster prevention; and (3) strengthening
existing disaster prevention instruments.

On 4 June 2009, the Council published conclusions on raising civil protection awareness.*” The
conclusions call for more focused action by the Commission and the Member States regarding
(1) targeted public information and/or education on how to prepare and react to emergencies;
(2) enhanced security for rescue personnel in the EU; and (3) enhanced knowledge and skill for
diplomatic personnel. It would seem that the EU is taking a more practical approach to civil pro-
tection, which will perhaps lead to increased regulation in those areas that will affect the effective
functioning of the CPM and which are covered by the IDRL Guidelines. Specifically in relation to

46. 2007/162/EC, Euratom (n 39). 41. A Community  48. ibid 13. 49. 2946th Justice and Home Affairs Council
approach for the prevention of natural and man-made disas- meeting Luxembourg, 4 June 2009.
ters: Impact Assessment’, COM(2009) 82, SEC(2009) 203.
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the security of rescue personnel, the Council has invited the Commission to “develop an overview
of the security of rescue service personnel based on Member States” experience” and to make rec-
ommendations to the Council as to possible measures that may be needed in this area.

On 25-26 November 2009, the EU will be holding a Civil Protection Forum to provide an opportunity

to discuss the governance of European disaster management, with a specific focus on resilience.”

Establishing a comprehensive disaster management strategy would enable Europe to improve its
resilience, to better protect its citizens both inside and outside Europe, and to become a stronger
partner in the management of emergencies on the international scene. The Forum aims to:

m strengthen Europe’s emergency management capacity, focusing on the prevention and pre-
paredness phase of the emergency life cycle;

m  develop the network between all civil protection actors and interested parties, including
the private sector;

W increase the knowledge of new prevention, preparedness and response technologies avail-
able on the market; and

B raise public awareness.

The Forum demonstrates the Commission’s ongoing commitment to effective disaster manage-
ment and a willingness to promote an even more comprehensive management strategy.

v. EU Member States and NATO

In addition to and separate from the EU Civil Protection Mechanism, the Member States also have
the option of participating in NATO’s framework for disaster response, which is led by NATO’s
Civil Defence Committee.”" Although NATO is primarily aimed at military operations, it has had
a long history of involvement in international disaster assistance. In 1951, NATO established the
Civil Defence Committee to oversee the protection of the civilian population.” Since then, NATO
civil protection has evolved into the creation of the Euro-Atlantic Disaster Response Coordination
Centre (EADRCC) in 1998 and the Euro-Atlantic Disaster Response Unit (EADRU) by the
Euro-Atlantic Partnership Council (EAPC) and its Policy for Disaster Assistance in Peacetime.
The Policy abides by three main principles: (1) the affected State retains responsibility for disaster
management, (2) the UN has the primary role in co-ordination of international disaster relief
operations and so EADRCC efforts should be complementary and supportive of UN relief oper-
ations; and (3) the EADRCC’s primary role is that of co-ordination rather than direction. The
main responsibilities of the EADRCC are (1) to co-ordinate responses to disasters happening in
the territory of the Euro-Atlantic Partnership Council; (2) to act as an information-sharing clear-
ance house; and (3) to liaise closely with UN Office for the Coordination of Humanitarian Affairs
(OCHA), the EU and any other organisations involved in international disaster response. Most
recently within the EU, the EADRCC co-ordinated assistance in relation to the 2008 Bulgarian
forest fires. NATO’s disaster response also involves the Euro-Atlantic Disaster Response Unit con-
sisting of volunteers from EAPC countries, such as rescue and medical personnel, and also equip-
ment and materials volunteered.

50. “Towards a More Resilient Society — Civil Protection Forum North Atlantic Treaty Organisation (NATO) which currently
25-26 November 2009 Brussels’, available at: http:/lec.europa.  consists of 28 member countries, including 21 EU Member
eu/environment/civil/forum2009/index.htm. 51. The  Srates. 52. The Civil Defence Committee was renamed the
North Atlantic Treaty was adopted in 1949 and created the Civil Protection Committee in 1995.
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3b. Operational Regulation

Part V of the IDRL Guidelines discusses the technical measures for facilitation of entry and oper-
ations regarding personnel, equipment and goods. These provisions acknowledge the existence of
administrative and legal barriers to the efficient delivery of disaster assistance. In July 1991, the
Council and representatives of the Member States adopted a resolution on improving mutual aid
between Member States in the event of a natural or technological disaster.® This Resolution pro-
vided for many of the considerations under Part V of the IDRL Guidelines. It envisioned the dis-
patch of aid teams and equipment to the Affected State and in return asked that the Affected State:

(1) grant the aid teams all access to the areas where their co-operation is required (paragraph 5);

(2) examine procedures for the rapid issue of the necessary permits and free use of infrastruc-
tures where fees are normally charged (paragraph 5);

(3) endeavour to reduce border checks and formalities to a minimum for aid teams (para-
graph 6); and

(4) authorise aircraft from other Member States taking a direct part in the rescue operations
or transporting equipment to overfly, land and takeoff its territory (paragraph 7).

This Resolution helped form the basis of the existing CPM legislation. However, the provisions re-
lating to legal facilitation of entry and operation were not included in the final legislation. As there
is no harmonised document for technical co-operation, disaster assistance teams must satisfy the
general requirements of EU law relating to the specific areas below. Although resolutions are not
legally binding, their validity does not lapse. It is therefore conceivable that the basic tenets of the
resolution can be revisited and used as a possible basis for future legislation.

i. Entry into EU territory

IDRL Guidelines

Part V Section 16 of the IDRL Guidelines provides that Affected States should provide for
expedited or free-of-charge visa and work permit procedures for recovery personnel.

m  Directive 2004/38/EC provides general rules for the entry and exit of EU Citizens,
allowing them to move freely throughout the EU without the need for a visa or
work permit. This includes third country nationals who are connected in a signifi-
cant way to an EU Citizen.

# Regarding third country nationals, the Schengen Area has been set up under a
common framework of conditions for entry into the EU at its external borders so
that once a non-EU national has been granted entry by one Member State, he or
she will be allowed access into the territory of the other participating Schengen
states. The rules relating to visas are uniform in the Member States.

m EC legislation permits, but does not require, Member States to exempt relief per-
sonnel from the visa requirement in the event of a disaster or accident, or to dero-
gate from the Schengen visa procedures in the event of national urgency.

= By contrast, the procedures relating to the granting of work permits is a matter of
national law.

53. Resolution of the Council and of the representatives of the — in the event of natural or technological disaster, O] C-198,
Governments of the Member States, meeting within the Council — 27/07/1991 p 1.
of 8 July 1991 on improving mutual aid between Member States
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Since 1985, there has been established a territory without internal frontiers known as the ‘Schengen
area’ which now includes every Member State.”® After the Treaty of Amsterdam in 1999, the
Schengen area became part of the competence of the Community as part of the attainment of the
objective of free movement. Some non-EU countries have chosen to participate in the scheme as
well: Iceland, Norway, Switzerland and Liechtenstein have all signed agreements with the EU in
this regard. The Schengen Implementing Agreement covers free movement of persons and contains
provisions relating to short and long-stay visas and the short-term free movement of third country
nationals. Under Section 1 of Chapter 3 on Visas, the Contracting Parties are to adopt a common
policy on visa arrangements for third country nationals for stays of no longer than three months.
These common arrangements may be derogated from in “exceptional cases” if “overriding reasons
of national policy require urgent attention”. The type of visa referred to may be either a travel visa
valid for one or multiple entries, or a transit visa which allows its holder to pass through the ter-
ritories of the Contracting Parties en route to a third State. Based on the Schengen Implementing
Agreement, the Schengen participants established a common definition of the conditions for entry
at external borders and common rules and procedures for checks there and harmonisation of the
conditions of entry and visas for short stays.”

Council Regulation 539/2001/EC lists those countries whose nationals must possess a visa to cross
the external borders of the EU and any exemptions.>® Article 1(1) states the basic principle that
third country nationals listed in the included Annex must have a visa when crossing the external
borders into the Member States. Article 4(1) permits Member States to make exceptions from the
visa requirement in certain situations including: (1) civilian air and sea crew, and (2) flight crew
and attendants on emergency or rescue flights and other helpers in the event of disaster or accident.

Furthermore, as discussed above, Directive 2004/38/EC provides general rules for the entry and
exit of EU Citizens, allowing them to move freely throughout the EU. It also includes provision
for those non-EU nationals who have some connection to an EU citizen, for example, a spouse,
partner or caretaker.

ii. Rights of workers and recognition of professional qualifications

IDRL Guidelines

Part V Section 20 of the IDRL Guidelines provides that the Affected States should grant
assisting organizations and their personnel temporary domestic legal status, allowing them
to enjoy certain private rights while they are in the affected state.
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54. Schengen Agreement of 14 June 1985 between the Govern-
ments of the States of the Benelux Economic Union, the Federal
Republic of Germany and the French Republic on the gradual
abolition of checks at their common borders. The participation
of the United Kingdom, Ireland and Denmark in Schengen
varies and is beyond the scope of the current study. See also the
Agreement between the European Union, the European Com-
munity and the Swiss Confederation on the Swiss Confederation’s
association with the implementation, application and develop-
ment of the Schengen acquis, 26/10/2004, fully implemented on

12 December 2008.  55. see Common Manual O] C-313/98
(2002) (Common Border Code) regarding common conditions
for entry from external borders and Common Consular Instruc-
tions on Visas for the Diplomatic Missions and Consular Posts,
OJ C-313/01 (2002) on harmonisation. 56. Council Regula-
tion 539/2001/EC listing the third countries whose nationals
must be in possession of visas when crossing the external borders
and those whose nationals are exempt from that requirement.
This Regulation replaces Regulation 574/1999/EC which covers

similar subject matter.
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 One of the fundamental freedoms of the European Community is the freedom of
movement of people under Title III TEC. This principle allows the nationals of
Member States to reside in other Member States and be treated without discrimin-
ation. Therefore, the private rights available to nationals of the affected state would
also be available to non-national EU citizens. Rights of third country nationals in
this respect are the subject of national regulation, unless the third country national
has some connection (i.e., spouse, partner, caretaker) to an EU citizen.

= Rules regarding the temporary domestic legal status of relief organisations are not
governed by EU law, but by the Member States” domestic laws.

Part V Section 16 of the IDRL Guidelines suggests that Affected States should establish
procedures for the temporary recognition of professional qualifications of foreign medical
personnel, architects and engineers.

m EC legislation has provided for a general system for the recognition of EU-obtained
qualifications in relation to most professions, including architects, doctors, lawyers
and engineers. The decision of whether a qualification obtained outside the EU is
recognised is a matter for the Member States to decide.

m EC legislation requires that Member States permit the temporary provision of ser-
vices by a person established in another Member State without being subject to
certain authorisation and registration requirements.

As part of the Community’s free movement of persons principle based in Title IV Lisbon TFEU
(ex Title IIT TEC), EU citizens are entitled to move freely between the Member States.”” Chapter
1 concerns the rights of workers to move freely in the Union and to not be subject to discrimin-
ation. The freedom of movement of workers was first secured through Regulation 1612/68/EEC
on freedom of workers within the Community. That Regulation has been significantly amended
by Directive 2004/38/EC on the right of citizens of the Union and their family members to move
and reside freely within the territory of the Member States. This Directive provides not only for
the free movement of EU citizens, but also for non-EU citizens who have some connection to an
EU citizen, for example, a spouse, partner or caretaker. Therefore, any relief assistance personnel
who are EU citizens should not encounter any barriers to entry if providing relief within the EU.
Non-EU citizens will have to comply with the basic rules regarding entry above. It is important
to note that, as is discussed below in subsection ¢, the matter of doing business within the EU is
largely left to the Member States to regulate. It is therefore up to the Member States to determine
any benefits that would attach to companies or non-profit bodies in terms of domestic legal status.

EC legislation provides a procedure for the automatic recognition of professional qualifications
possessed by EU citizens, but not necessarily obtained from within the EU5® The use of the
term ‘automatic’ may be somewhat misleading, however, as a procedure must be followed to ac-
quire such recognition. The Directive distinguishes between those individuals established in other
Member States who want to provide services in another, and individuals wanting to re-locate
and establish themselves in a new Member State. Where an individual wishes only to provide
services in a Member State on a temporary basis, the Directive provides under Article 5(1) that

57. See also the Agreement between the European Community 58. Directive 2005/36/EC on the recognition of professional
and its Member States, of the one part, and the Swiss Confeder- qualifications.
ation, of the other, on the free movement of persons, 21/06/1999.
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the Member States may not restrict the individual’s freedom to provide services. However, Article
7 permits the Member States to require that the service provider issue a written declaration to
the host Member State’s competent authority to the effect that the individual intends to provide
services in that Member State. The competent authority may then require additional documenta-
tion such as proof of establishment, proof of nationality or evidence of professional qualifications.
The competent authority then has one month to come to a decision as to whether the authority
is going to carry out an in-depth check of the individual’s qualifications. There is no expedited
procedure. Presumably, most Member States will choose to include this declaration in their im-
plementing legislation, and indeed, that was the choice made by the United Kingdom in its im-

plementing Regulations.”

The Directive briefly refers to applications for recognition by third country nationals and provides
that Member States are not prohibited from recognising qualifications obtained by such individuals
if they respect the minimum rules regarding training.®® This, however, is a matter for each Member
State to decide under its own national rules.

ili. Customs and Taxation

IDRL Guidelines

Part V Section 17 of the IDRL Guidelines provides for the exemption from customs duties,
taxes, tariffs, import restrictions and fees on goods and equipment intended for recovery.
Section 18 of the IDRL Guidelines discusses the reduction of barriers to the importation
of special goods and equipment. EC legislation provides some relief in these areas by sus-
pending import duties on:
m  Goods imported intended for free distribution to victims of disaster;
m  Goods imported to meet the needs of disaster relief agencies during their activity in
the Member States;
w  Relief materials temporarily imported to meet the needs of disaster-affected
territories;
m  Medical, surgical and laboratory equipment; and
m  Certain weapons and military equipment used for civil purposes in the case of
natural disasters.

The definition of ‘goods” under EC law is broad and should be interpreted to include food
and medicines.

EC legislation also exempts disaster goods and certain transactions, such as hospital and
medical care, from VAT as provided for in the IDRL Guidelines under Part V Section 21.

Customs

Article 28 Lisbon TFEU (ex Article 23 TEC) provides for the free circulation for Community
goods throughout the European Union. The principle of free circulation applies to goods made in

59. The European Communities (Recognition of Profes-
sional Qualifications) Regulations 2007 SI No 2781, reg
12.  60. ibid Preamble 10.
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the Community and imported goods that have been released for free circulation after payment of
any duties for which they are liable. Release of non-Community goods into free circulation gives
the goods the status of Community goods. A customs declaration is the means by which goods
are entered into the free circulation procedure. Under EC law the definition of ‘goods’ is broad.
The basic understanding of the term is to include “any moveable physical object to which property
rights or obligations attach (and which can therefore be valued in monetary terms, whether posi-
tive or negative)”.' This broad definition includes food and equipment. Therefore, rules exempting
goods intended for disaster relief from customs duties and VAT will also include customs duties on
food and equipment intended for relief.

Customs rules have been more inclusive of provisions relating to disaster assistance than any other
policy area. Regulation 2454/93/EEC, which implements the Community Customs Code,** con-
tains provisions regarding temporary importation and exempts from disaster relief materials duties.
Such materials are defined as: “materials to be used in connection with measures taken to counter
the effects of disasters affecting the customs territory of the Community”. The exemption will
apply as long as the goods are (1) imported on loan free of charge, and (2) intended for state bodies
or bodies approved by the competent authorities.® In this context, ‘competent authorities refers to
the customs authorities of the relevant Member State.

Article 677 relates to the temporary importation of medical, surgical and laboratory equipment
free from duties. Such equipment will be exempt if it: (1) is intended for hospitals or other medical
institutions; (2) has been dispatched on an occasional basis, on loan free of charge; and (3) is in-
tended for diagnostic or therapeutic purposes. ‘Dispatched on an occasional basis’ is defined as:
“dispatched at the request of a hospital or other medical institution which is facing exceptional
circumstances and has urgent need of such equipment to make up for the inadequacy of its own

facilities.”®4

Council Regulation 918/83/EEC setting up a Community system of reliefs from customs duty sets
forth in Title XVI, Part C that:

“goods imported by State organizations or other charitable or philanthropic organizations
approved by the competent authorities shall be admitted free of import duties when they are
intended:

for distribution free of charge to victims of disasters affecting the territory of one or more

Member States; or

to be made available free of charge to the victims of such disasters, while remaining the

property of the organizations in question.”®

The Regulation also suspends import duties for goods imported to meet the needs of disaster relief
agencies during their activity in the Member State, but does not apply to materials and equip-
ment intended for rebuilding disaster areas.”” Any grant for relief is subject to a decision by the
Commission at the request of the affected Member State(s); however, Member States may suspend

the imposition of any chargeable import duties pending the Commission’s decision.®

61. Case C-2/90 Commission v Belgium /71992] ECR I-4431 65. arr 79(1). It seems that the main thrust of these provisions is
(opinion of AG Jacobs), reiterated in Cinéthéque v Fédération that as long as the goods are either being given directly ro the vic-
Nationale des Cinémas Frangais, para 10.  62. Commission  tims or being made available for them to obtain themselves, free
Regulation 2454/93/EEC laying down provisions for the imple- of charge, the exemption applies.  66. arr 79(2). 61. art 80.
mentation of Council Regulation (EEC) 2913/92 establishing the 68. art81.

Community Customs Code. 63. art 678. 64. art 677(3).
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The procedure generally applicable to goods entering the EU territory involves a pre-arrival dec-
laration. This declaration must be made electronically within the timeline set under customs legis-
lation.”” This can be anywhere between one and 24 hours, depending on the transportation mode
and the duration of the transport carrying the goods into the EU. Article 76 of the Community
Customs Code and Title IX of its implementing legislation allow for simplified procedures. Under
Title IX, Article 254 allows for incomplete declarations at the discretion of the customs authorities,
providing that certain information is included, such as a description of the documents, the value of
the goods, and any other particulars deemed necessary by the customs authorities to identify the
goods. Article 260 describes the simplified declaration procedure which allows for the use of other
documents rather than the standard Single Administrative Document. Finally, Article 263 discusses
the local clearance procedure where goods are entered at the premises of the customs declarant or
any other place approved by the customs authorities. In such cases, the declaration may also be in-
complete or simplified, and the declarant may be permitted not to present the goods to customs.”

An official at the UK’s HM Customs and Revenue Office commented on the practical aspects of
customs declarations and exemptions. He stated that largely the procedures taken are quite reactive
to the needs of the situation. In the context of an emergency situation, it may be the case that the au-
thorisation is relatively instantaneous, especially where the body importing the goods is already rec-
ognised as an approved body. This would be the case for the Red Cross. Where other private bodies
have been hired to import the goods, documentation regarding their status would be required at
the time of import. He also commented that there is scope for a ‘blanket’ authorisation covering
a set time period for all imports of humanitarian goods arriving in an affected Member State.

Taxation

Tite VII of Council Directive 83/181/EC”' exempts goods imported for the benefit of disaster
victims from the Community harmonised VAT?* where they are intended for distribution free of
charge to victims of disasters affecting the territory of one or more Member States, or to be made
available free of charge to the victims of such disasters, while remaining the property of the organ-
isations in question.”> As with the customs Regulation discussed above, no relief will be applied to

goods intended for the rebuilding of disaster areas.”

The recast Council Directive 2006/112/EC on the common system of value added tax applies
to the production and distribution of goods and services and mandates that Member States must
exempt certain transactions from VAT, including (1) hospital and medical care and closely related
activities undertaken by bodies governed by public law; (2) the provision of medical care in the ex-
ercise of the medical and paramedical professions; (3) the supply of human organs, blood and milk;
(4) the supply of services and goods closely linked to the protection of children and young persons
by bodies governed by public law; and (5) the supply of transport services for sick or injured per-
sons in vehicles designed for that purpose.”” Pursuant to Article 131, it is for the Member States
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69. Guidance on the applicable time limitations is avail-
able in the European Commission’s guidance: ‘Guidelines
on entry and summary declarations in the context of Regu-
lation 648/2005/EC’, available at: http://ec.europa.eu/
taxation_customs/resources/documents/customs/security_
amendment/procedures/import_entry_guidelines_en.pdf.
Regulation 648/2005/EC amends the Community Customs
Code. 70. Details concerning specific import scenarios may
be found in Commission Guidance document, available ar:
http://ec.europa.cu/taxation_customs/resources/documents/

customs/security_amendment/procedures/import_sce-
narios_en.pdf. However, import in the context of disaster is not
considered in this document. T1. Council Directive 83/181/
EC determining the scope of Article 14(1)(d) of Directive
77/388/EEC as regards exemption from value added rax on the
final importation of certain goods.  T2. Established in Directive
77/388/EEC, ibid and recast in Council Directive 2006/112/
EC on the common system of value added tax. 73. art 49.
74. art50. 75. art 132.
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to determine the conditions for these exemptions. This provision does not, however, specifically
refer to disaster relief and so it is unclear whether it would be applicable in such circumstances.
However, as the situations described in (1) through (5) may arise in the context of a disaster, it
seems likely that the VAT exemptions would apply to at least some transactions.

In 2003 the Council adopted Regulation 150/2003/EC. While this Regulation is mainly directed
at suspending duties on certain weapons and military equipment, which is outside the scope of
this report, it also applies to the use of goods “for civil purposes due to unforeseen or natural dis-
asters”.”* When used temporarily for such purposes by the military, certain goods can be imported
into the EU customs area free from customs duties.””

iv. Food

IDRL Guidelines

Part V Section 17 of the IDRL Guidelines contemplates the exemption or simplification of
procedures relating to customs and taxes for goods and equipment exported by, or on behalf
of, assisting States and humanitarian organisations.

m There is extensive EC legislation concerning the quality of food items for purposes
of marketing and sale to consumers. None of this legislation includes provisions
related to food intended as disaster aid.

m  Regarding the applicable customs and tax rules, as discussed above in Part IILb.iii,
food is considered a ‘good’ under Community law and, if intended as disaster relief,
would therefore be exempt from the applicable duties.

Before food can be imported into the EU for distribution, it must satisfy several general and specific
pieces of legislation regarding food hygiene, plant health, animal health and animal welfare. Most
of the legislation is applicable to food produced within and outside the EU, but some additional
requirements may apply to food coming from third countries. The definition of ‘food” under EU
law can be found in Regulation 178/2002/EC: “any substance or product, whether processed, par-
tially processed or unprocessed, intended to be, or reasonably expected to be ingested by humans.
‘Food” includes drink, chewing gum and any substance, including water, intentionally incorporated
into the food during its manufacture, preparation or treatment”.”® Obligations are incurred when
food is placed on the market. This concept, under Article 3(8) of the Regulation, includes: “the
holding of food ... for the purpose of sale, including offering for sale or any other form of transfer,
whether free of charge or not, and the sale, distribution, and ot